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Antelope, CA 95843 JUN -9 2021-
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Email — dreamseatpoker@gmail.com ' By: | E. Medina
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) A
SUPERIOR COURT FOR THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO -
MICHAEL POSTLE, Case No.: 34-2020-00286265
Plaintiff, '
vs. PLAINTIFF’S SUPPLIMENTAL BRIEF
VERONICA BRILL, - Judge: Shama Mesiwala
Defendant Dept: 53
Trial Date: June 16, 2021

Original file date June 3, 2021
Refiled June §, 2021

INTRODUCTION

As it was inclined to do in the recent hearing Postle vs Witteles, the Court should
construe that the defendant’s petition for legal fees is excessive and unreasonable. The
defendant’s counsel (Mr. Randazza) has already been financially compensated due to a
GoFundMe campaign established for Ms Brill’s legal fees and paid to an employee of the
Randazza Legal Group. Mr. Randazza has a well-established history of disciplinary action due to
fraudulent billing practices that are substantially similar to the extraordinary billing submitted to
the court. Mr. Randazza has engaged in a course of conduct designed to prevent me from
retaining assistance in in this case, perverting the course of j’ﬁstice.

ﬁACKGROUND

On May 11, 2021, the Court ruled that the identical case, brought by Mr. Witteles

against ﬁe, was worth $27,000 in legal fees, setting a standard for which Mr. Randazzé should

be compensated.
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ARGUMENT

Mr. Randazza and his firm have already been compensated for legal services. Ms
Brill and the Randazza firm launched a GoFundMe campaign, on October 3, 2020, which states
clearly that the proceeds are specifically earmarked to pay for this anti-SLAPP motion against
me. To date Ms Brill has raised over $27,681.00 on that campaign, which is listed on behalf of
Cassidy Curran. You will please note that in Mr. Randazza’s petition for fees, Cassidy Curran is
listed as an employee of the Randazza Law Firm. Exhibit #1 — GoFundMe Campaign, motion
for costs identifying Cassidy Curran as an employee of Randazza Legal Group,
announcement of the GoFundMe campaign on Twitter

While California’s collateral source rule would allow Ms Brill to collect from
multiple parties for the same damages in order to compensate pain and suffering, this isn’t a pain
and suffering case. The exception to that rule, which prevents professioqals (generally doctors)
from being compensated multiple times for the same bill, I believe, applies here. Ms Brill's legal
bill has already been covered by 3™ parties. In this case 329 individuals who donated specifically
to cover her legal expenses in the anti-SLAPP. Ms. Brill also states that Mr. Randazza informed
her that the anti-SLAPP would cost her about $20,000.00 but would be cheaper if she could get
other people to come into the case with her.

Additionally, Ms Brill has publicly declared that Bill Perkins, a wealthy hedge-
fund manager and poker player, has established a trust worth roughly $200,000.00 specifically to
pay Ms Brills’s legal fces. Exhibit #2 Tweet from Ms Brill regarding Mr Perkins paying her,
legal fees, a transcript from PokerNews 3/26/2021 where Ms Brill announces that Mr.

Perkins is paying her legal fees, and a transcript from Mental Health Matt Show 3/26/2020
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which details the amount that Mr. Randazza projects the anti-SLAPP suit to cost and that
Mr. Perkins sent her nearly $200,000 dollars for her legal fees.

By Ms Bnll’s own statements, despite stating that the anti-SLAPP would cost her
around $20,000.00, Mr. Randazza is in possession of over $200,000.00 1:n a trust set up
specifically to pay Ms. Brill’s legal fees in this anti-SLAPP. I didn’t notice anywhere in Mr.
Randazza’s lengthy petition for fees where he mentions that‘he is in possession of this account.

The trust account aside, Mr. Randazza’s firm has already been compensated to the
tune of at least $27,681.00, which is $7,681.00 more than he quoted Ms Brill to cover and entire
Anti-SLAPP case.

History of Fraudulent Billing Practices

Mr. Randazza, in support of his request for nearly $80,000 in legal fees, did make
the point that he has more extensive experience than Mr. Bensamochan, providing 200 pages of
his own resume, court cases with which he has been involved, and his own testimony. I admit
that ] was surprised that with the extensive (and in comparison to Mr. Bensamochen’s 21 page
application for fees) weighty, recitation of his accomplishments and recognitions, that he failed
to mention a few for which he is most well-known.

By bringing his history to the attention of the court in support of legal fees twice
the amount as was asked for by Mr. Bensamochan, and four times the amount quoted to Ms.
Brill, I believe that Mr. Randazza has “opened the door” for supplemental information to be
provided in regards to his history.

Mr. Randazza has a long and well documented history of financial fraud,
including billing fraud, bribery, and extortion. In fact, in one of his previous disciplinary actions

he used some of the same methodology that seems to be at work in this case, for which he was
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sanctioned. This is documented in a December 27, 2018 Huffington Post Article entitled: Alex
Jones’ Lawyer Violated Legal Ethics By Seoliciting Porn Bribes. Just How Dirty Is
Marc Randazza? Exhibit #3 In the article Mr. Randazza’s extensive history of lying to his
clients and to the courts is discussed.

However, 1 don’t want anyone to take my word, in regards to someone else’s
character. A website dedicated to informing the public about Mr. Randazza

(www.corrupotrandazza.com) details at least 19 law suits against him for all sorts of unethical

and illegal behavior including financial fraud against his own clients. Exhibit #4 —

CorruptRandazza.com

Additionally, ] have included complete documentation that I believe is relevant:
Exhibit #5 Nevada Bar Amended Complaint Against Randazza

Exhibit #6 Interim Arbitration Award

Exhibit #7 Utah Federal court fuling chastising Randazza for dishonesty,
The Huffington Post article is extremely long, so I have highlighted perhaps the

most relevant passages, as well as added them here:

The backstory to what he’d done was complicated, the details sordid. The short of it is
this: While working as the in-house general counsel for gay pornographers a few years
ago, he solicited bribes, embraced conflicts of interest, relied on ill-gotten privileged
information to gain a legal advantage, made misrepresentations about his fees to various
courts and despoiled evidence of his freachery, aécording to an arbitrator’s findings,
sworn statements in legal proceedings, interviews with opposing counsel, Randazza's

own admissions and thousands of pages of court records.
And

Randazza misled people on multiple fronts. When he started his Liberty job, he
accurately described himself in court as the “in-house counsel for Liberty Media

Holdings. " But a year later, he was giving judges, journalists and potential clients the
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this part to your attentton in particular:

impression that he was an outside attorney, rather than a Liberty employee. He swapped
out his Liberty email address and letterhead for a personal email address and the
letterhead of the “Randazza Legal Group,” a firm he 'd set up in Florida. He handed out

personal business cards that made no reference to his Liberty job.

In court filings, Randazza referred to himself as "counsel for Plaintiff” or “an attorney
Jor the Plaintiff.” He told courts that Liberty had “incurred" his fees or that he’d -
“charged” the company at billing rates of $425 to $500 per hour. To support those rates,
he sometimes filed affidavits from a paralegal who stated under oath that he was
Liberty’s “Vice President for Intellectual Property Management,” a position Dunlap said
the paralegal never held. Randazza also submitted affidavits from lawyer friends of his,
along with time sheets showing his rates, even though he was a salaried employee.

And

“All the stuff that is misleading is tailored for him to win that fee award,” said Adam
Springel, a Las Vegas attorney and expert in commercial and business law who examined
a number of Randazza’s fee filings at HuffPost's request. “He was clearly trying to get

I

the judge to rubber-stamp his fee requests.’

The article includes extensive, perhaps unrelated scandals, but I did want to draw

The extent of Randazza's web of deception became apparent in Liberty’s 2012 federal
fawsuit against Oron, a file-sharing site. When Randazza tried to recover fees in the case,
he not only failed to identify himself as Liberty’s in-house counsel but also bundled his
own "charged” fees with the fees of outside attorneys he 'd brought on at his firm. He
claimed the Randazza Legal Group had billed Liberty almost 366 hours, causing the porn
company to “incur” $214,964 in attorneys’ fees and costs. Of that total, Randazza told
the court, $90,833.98 resulted from his nearly 182 hours of work at $500 per hour.

He also reported that his employees billed Liberty at their “standard hourly rates.” For
his partner, Ronald Green, that meant $400 per hour. For paralegals, it was $125 per
hour. In reality, the Randazza Legal Group gave Liberty a massive discount, sometimes

75 percent off market rates, on work done by its lawyers — a fact that Randazza withheld|

Sfrom the court.
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History of Lying to Court and Ethics Violations

Please note that per your previous instruction, I have only included testimony,
disciplinary actions, etc. that concern Mr. Randazza’s dishonesty in billing and financial matters.
I have not provided documentation in support of the other ethics allegations including that after
being booted out of the military after only five months, he continued to present himself as a
paratrooper or detail his lies to courts in regards to his ability to actually practice in a particular
state, or perhaps most shocking, his attempt to violate the shield that protects ﬂctirhs of rape so
that his client, the acéused rapist, could use social media followers to harass and intimidate.

However, an additional Huffington Post article from March 20, 2019 Connecticut|
Judge: Marc Randazza Is Too Unethical to Defend Alex Jones Exhibit #8 does detail ethics
violations and disciplinary action including lying to the court, bribery, and financial fraud in
Arizona, California, Connecticut, Florida, Massachusetts, Montana, and Nevada.

Efforts to Intimidate Me and Anyone Offering Assistance

What may be of more concern however is my ability to retain counsel and receive
assistance. Part of that problem has been Mr. Randazza himself who through his reputation of
doxing, using frolls to harass, and attacking not only client opposition, but also opposing counsel
is resulted in many attorneys simply saying -that it isn’t worth the hassle to help me if it means
that they have to be subjected to him.

A simi:-le browse through his Twitter account @marcorandazza and you will see
Mr. Randazza calling opposing counsel idiots or worse and since he represents some very nasty
people, calling out his opposition in this extremely unprofessional way means that followers also

attack in solidarity. This is the reality for an attorney Paul Berger. Florida Bar Complaint

Against Randazza Exhibit #9
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But it isn’t simply a matter of Ia\.avyerS not respecting him or being concerned that
he will use his troll farms to harass and harm, he has actively prevented me from responding
appropriately to this court and has attempted to intimidate th;)sc who attempted to assist me.,

On March 17, 2021, 1 received a notice from the court directing me to contact Mr.
Bensamochan (Mr. Witteles’s attorney) and Mr. Randazza to work out an extension time frame,
a response to which had to be received by the court before 4pm. I had been working with the
HONR Network for several weeks at that point. The HONR Network is a non-proﬁt. organization
founded by Lenny Pozner whose son Noah was the youngest victim of the Sandy Hook school
shboting.. Originally founded to remove defamation, hate, and harassment online that targeted
Noah and the other 25 children and teachers killed, HONR had expanded to offer reporting and
removal assistance for anyone who was being targeted online. The organization also helps
victims find specialized legal assistance, mental health referrals, etc. I have attached a copy of
the letter that was filed with the court previously regarding the HONR Network’s assistance.
Exhibit #10 Letter from the HONR Network

1 had asked the HONR Network ii" they would have someone help me to cxblain
the steps that they were taking to help me find a lawyer and the cataloging of the defamation
perpetrated by Ms. Brill and Mr. Witteles. Ale)-candrea Merrell, who is an executive at a crisis
management firm and is the Director of PR and Policy for the HONR Network agreed to join me
on the calls to Mr. Bensamochan and Mr. Randazza to explain the amount of time needed to
catalog the abuse and the organization’s involvement. She had expiaincd to me the difference
between defamatory and harassing content that the HONR Network could “action” or petition to

have removed, and content that they couldn’t action (generally stories from legitimate news
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sources, and content that was offensive, but otherwise not a violation of the various social media
platforms terms of service.)

| I initially contacted Mr. Bensamochan as you can see from my phone record, I
called Ms Merrell and conferenced the three of us into a call 3:10pm and we spoke for 10
minutes. Exhibit #11 Phone Record of call to Mr. Bensamochan At that point, Mr,
Bensamochan agreed to up to a 90 day extension,

I called Ms Merrell and then Mr. Randaza’s office at 3:23 and was transferred to
Mr. Shepard who introduced himself as an associate and explained that Mr. Randazza was
unavailable, but that he had agreed to a 30 day extension. Exhibit #12 Phone Record of calls to
and from Mr. Randazza’s firm During the conversation, Mr. Shepard asked if Ms Merrell -
could give him the names of attorneys with whom the HONR Network had referred me. She said
that there had been many referrals, but that she personally had discussed the case with Mr. Mark
Bankston, an attormey in Texas and Mr. Stephen Lambert, an attorney out of Colorado. Both had
previously worked with the HONR Network and both were interested in the case.

At that point, Mr. Shepard said that he thought Mr. Randazza should talk to me
and would we mind holding. I reminded him that I had to call into the court in a few minutes, W¢
sat on hold until 3:47 when Mr Randazza called me from a different line (we were still on hold).
He reiterated that he would offeﬁng 30 days, which he felt was generous and then said, “Oh I
have been waiting for this phone call, I'll call you right back™ and hung up. At 3:50, Mr.
Randazza called me from a different nm‘nbcr, but directed his attention to Ms Merrell.

“Who did you say you were? " he said and before she even got her name
out, he erupted yelling at her, "I don 't know who you are, you 're a fucking cunt, you're a

Sucking liar, you fucking'br'rch, Bankston doesn 't know who Mike Postle is.” ] think that
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we were both just stunned. He just kept on at her, cursing and yelling and calling her
names until he finally said “now shut the fuck up and let the boys talk. I'll give you 60
days, no more.” We both just hung up the phone.

At 3:55, Mark Bankston called Ms Merrell, who failed to reach her and the call
was returned at 3:56. He said that he had just got the weirdest call from Marc Randazza. Mr.
Randazza had demanded to know if he was going to represent Mike Postle. Mr. Bankston
responded that he didn’t know anyone named Mike Postle and Mr. Randazza hung up. He said
only after did he realize that Mike Postle was the name of the “poker guy,” which is the way that
they had always referred to the case. Exhibit #13 Alexandrea Merrell’s incoming and
outgoing phone logs

Of course, by that time, the court had closed. So even though Mr. Bensamochan
had agreed to up to 90 days, and Mr. Randazza had agreed to 60 days, I had been unable to
contact to court. Keeping me on hold for so long was a clear tactic. Attacking this lady who was
their to help me and provide information, was a clear attempt to intimidate her and prevent the
HONR Network from helping me. The next day on the zoém call, without a Jawyer and without
the HONR Network, Mr. Randazza’s tactics were rewarded with a 33 day extension.

Ms. Merrell and 1 both filed complaints about Mr. Randazza on March 18, 2021.
Exhibit #14 Copy of my complaint and Ms Merrell’s complaint Despite no further contact,
Mr. Raﬁdazza has continued to attack Ms Merrell and the HONR Network online Exhibit #15
CardChat Article where Mr. Randazza calls people offering me assistance “idiots” and
claims even in his filing for fees that Ms Merrell and the HONR Network “likely committed
the unlicensed practice of law” and a billing statement where Randazza claims he is owed

more because of HONR. She made it very clear that she was not a lawyer and that the HONR
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Network does not give legal advice, they do offer legal referral however and that is exactly what
they did. Clearly his issue with the HONR Network is due to the Alex Jﬁnes case, but that has
nothing to do with me and 1 shouldn’t have to pay for his personal vendettas against the father of|
a murdered kindergartener,

Doxxing

Mr. Randazza’s unethical and threatening behavior towards me and those who
might be able to provide assistance certainly didn’t stop there. With a short extension granted, 1
began to prepare my response to the anti-SLAPP. But was delt two blows in a short span of time.
Mr. Bankston’s father died on March 24, and he wouldn’t be available and Ms Merrell was
hospitalized on Apirl 1* and shed wouldn’t be available. With no hope of handling this myself, 1
asked to withdraw the case, but be allowed to refile at a later date. Mr. Randazza, posted the
withdraw form on twitter, including my address aqd phone number, despite being aware that
myself and my minor daughter have been the subject of death threats. He mocked me, linked his
tweet to a video where a man 1s beaten up, saying that that is what happens....and then when
others pointed out that doxing someone by posting their personal address online is illegal, he
refused to remove it. Instead of removling it, Ms Bfil] retweeted it and shared my address and
phone number dozens of time. Exhibit #16. Mr. Randazza’s tweet and refusal to remove the
doxing content, Ms Brill’s reposting of my address and phone number and a small
éampling of the attacks received due to Mr. Randazza and Ms Brill doxing me.

Misrepresentation

I would like to draw your attention to a situation that I do think has bearing on
this case. Mr. Randazza has mentioned many times that I had no interest in actually pursuing this

case and did so only for fame or attention. His support of this position is two-fold, first that a
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documentarian contacted me (and others including Ms Brill) about making a documentary about
fhe scandal and second that I have made no real attempt to find counsel.

I was contacted about participating in some sort of documentary project, but to
date, no project has materialized. I was not the facilitator, I didn’t contact anyone asking to make
a film or tv show about me or about the scandal.

Additionally, I have not pursued any press at all. In fact, 1 have been completely
off social media since September 30, 2019 and have spoken to the press only in response to Ms
Brill’s failed attempt to sue me. Even those rare interviews haven’t occurred since Oct, 2020, |
have not sought attention through the press or social media in any way. Mr. Randazza’s
continued attempts to paint me as a media seeker are easily verifiable as inaccurate and are a
continued attempt to cast me in a false light. If his position were so strong, why the need to lie?

Continued Dishonesty

Mr. Randazza ‘s dishonesty continues in his letter to the court feigning a complete
lack of understanding as to why Ms Brill was included in my suit and minimizing her role in
what has happened to me. I have known Ms Brill for many years, while I was a professional
poker playe; and she was a part-time poker commentator. Over the years, I have been aware of
five other male poker players whom she has accused of sexual harassment or sexual assault. 1
had been warned to avoid her. I was in the middle of a painful divorce and custody battle, and
tried to avoid more drama by insuring that we were never alone together. Eventually, I had to be
very stern that ] wasn’t interested. Angry at being rejected, she turned very nasty. On the final
day of her employment at Stones Gaming Hall, she used her show to attempt to get me banned

from the casino by claiming “Mike must be cheating.”
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I don.’t think that she really expected her statement to blow up like it did.
Previously when she went after someone, as she did with Roger Bailey and at least 4 others
whom I am aware, her target was simply “canceled.” But all of a sudden, _this person who had
failed to make a career for herself as a commentator and was minutes until the end of her last
show, a person with hardly any social media followers, had the whole poker world hanging on
her word. She went from a thousand followers on social media to more than 14k almost over-
night. Poker celebrities wanted to talk about the scandal, poker shows and sports shows all
wanted to talk to her, they called her a whistle-blower and a hero and wa'nted to know how she
cracked the cheating scandal.

Quickly she went from “it’s greater than zero percent chance that he is cheating”
to “he’s a cheat and I can prove it.” Though of course she never did prove it. Within days, she
launched a $30 million doilar law suit, not focused on me, but focused on the deep pockets of the
casino with myself and a floor manager as casualties. 89 people jumped on the suit, eipecting the
casino to quickly and quictly pay out. Exhibit #17 Brill etc. vs Postle, Stones casino, and
Justin Kuraitis

But that didn’t happen. Stones Gaming Hall, the casino, did their own
investigation, hired a 3™ party to do a second investigation and the DOJ did a third. The judge
dropped me from the case, but Brill battled on hoping for a big win from the casino.. Eventually,
Ms Brill’s attorney at the ti:ﬁe, Mr. Verstandig had to issue a statement that no cheating was
found Exhibit #18 Statement from Maurice VerStanding

Instead of apologizing or even just ignoring me and moving on, Ms Brill doubled
down, calling me a cheater, a con man and a scum bag, she did countless videos and interviews

even claiming that the DOJ was bought and paid for by the casinos. Even now, she still goes on
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twitter to mock me and call me a cheater, even posting the video of the last court procedure,
making fun of me because I was nervous and didn’t speak as well as I would have liked. It is
endless. She has made aﬁ entire career off of defaming me and Mr. Randazza pretends to the
court to be baffled. Exhibit #19 Twitter Posts including the court video, revealing that she is
aware that she is not supposed to have it and that she doesn’t care that she is violating the
court’s order.

I understand that I am without a lawyer and so at a significant disadvantage. I am
so thankful that I have friends and supporters around the country who have spent evenings and
weekends to try and help me compile this information and launch a defense. But no one can risk
defending me, even on social media because Ms Brill and Mr. Randazza have proven themselves
to be eager to attack and devour anyone who supports me or even questions their story line.

My life has been completely destroyed by this baseless accusation. Yet thanks to
Ms Brill, I continue to be attacked, my name is a punch line in jokes, and I am referred to as a
cheater to a nationwide audience on gigs that she landed because of her attack on me. 1 get that
life isn’t fair, but I don’t understand how someone can be allowed to use the internet to destroy a
person’s life without consequence.

1 understand that poker and gamblers in general have a reputation of being less
than upstanding members of society. So, this may seem like an inconsequential issue.

Butlama ggod person. | am a single farther, raising a young daughter by playing
poker. I have been a professional poker player for over 17 years. This is a game that I love and a

game that | am good at. But because of Ms Brill I can’t even earn a living at my chosen

profession.
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| 1 understand that the law requires that people who bring an anti-SLAPP have their
fees covered in order to protect those who might not otherwise be able to afford to fight. But it
isn’t supposed to be a lottery win for the opposition.

1 didn’t complain about Todd Witteles’ fees, despite Mr. Bensamochan’s claim in
court that his client made one post one time, he has spent hours and hours on his podcast calling
me a cheater, a liar, and continues to do so, though certainly more carefully now. While I don't
excuse what Mr. Witteles has done to me, the fact is he pursued me so vigorously in order to

impress Ms Brill, repeating everything that she claimed about me and then reporting to her what

he had done.

Ms Brill should be held accountablie for the ongoing harassment and defamation
that has had far reaching consequences for myself and my family. Withdrawing from a case that
1 feel certain could be easily proven, a case that winning might not regain all that I have lost, but
would at least feel like a degree of justice was received, was devasating. But [ didn’t feel that ]
had a choice. ] understand that we aren’t trying her actions in this forum.

But paying Marc Randazza for his continued campaign of manipulation and

intimidation on her behalf, especially after he has already been paid, that I simply don’t

understand.

CONCILUSION
For the reasons set forth above, I respectfully request that the Court should
construe the defendant’s request for legal fees be denied on the basis that Mr. Randazza has
already been compensated more than the amount set in the previous proceeding, that his claim
for 142 hours of work is not only excessive, but fraudulently so, and that his unprofessional

behavior has been an obstruction to this entre proceeding.
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Date: June §, 2021

Respectfully,
Michael Postle, PRO PER
3724 Deer Walk Way

Antelope, CA 95843
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List of Exhibits:

EXHIBIT #1 = Proof that Randazza Legal Group has received at feast $27,681.00 to date

1. 1. GoFundMe campaign created to cover Ms Brill's legal fees, created by Ms Brill, for the

listed benefit of Cassidy Curran
2, Motion for costs from the Randazza Legal Group showing Cassidy Curran is an employee of

the Randazza Legal Group
3. Twitter announcement of the success of the GoFundMe campaign

Exhibit #2 - Claim that nearly $200k in legal fees have been covered for Ms Bril's anti-SLAPP by Bill
Perkins and that Mr. Randazza's fee for an anti-SLAPP would be $20,000.00

1. Tweet from Ms Brill regarding Mr Perkins paying her legal fees
2. Transcript from PokerNews 3/26/2021 -Ms Brill announces that Mr. Perkins is paying her

legal fees
3. Transcript from Mental Health Matt Show 3/26/2020 - Ms Brill details the amount of legal
fees Mr. Randazza projects the anti-SLAPP suit to cost and that Mr. Perkins has sent her

nearly $200,000.00 for her legal fees

Exhibit #3 - Huffington Post article about Marc Randazza’s financial and billing fraud

Alex Jones’ Lawyer Violated Legal Ethics By Soliciting Porn Bnbes Just How Dirty Is
Marc Randazza? Luke O’Brien - December 27, 2018

Exhibit #4 — Public warning website dedicated to protecting the public from Marc Randazza

CorruptRandazza.com
Exhibit #5 - Nevada Bar Amended Complaint Against Randazza
Exhibit #6 - Interim Arbitration Award

Exhibit #7 - Utah Federal court ruling chastising Randazza for dishonesty



Exhibit #8 — Huffington Post article about Marc Randazza’s continued ethics violations, including
additional financial fraud and billing fraud.

Connecticut Judge: Marc Randazza Is Too Unethical to Defend Alex Jones March 20, 2019 Luke
O’Brien

Exhibit #9 ~ Complaint concerning Mr. Randazza’s attempt to intimidate and defame opposing

lawyers
Florida Bar Complaint Against Randazzo

Exhibit #10 — Letter from the HONR Network

Letter from the HONR Network

Exhibit #11 - Phone Record

Record of the call to Mr. Bensamochan

Exhibit #12 - Phone Record

Record of the calls to and from Mr. Randazza

Exhibit #13 — Phone Record

Alexandrea Merrell's incoming and outgoing phone logs

Exhibit #14 — Complaints to the Bar Association

1. Copy of my complaint to the Bar Association
2. Copy of Ms Merrell’s complaint to the Bar Association

Exhibit #15 — Efforts to Intimidate me into not seeking assistance with the HONR Network

1. Claims in his filing for fees that Ms Merrell and the HONR Network “likely committed the
unlicensed practice of law” for assisting me

2. Billing statement where Randazza claims he is owed more because of HONR

3. CardChat Article where Mr. Randazza calls people offering me assistance “idiots”



Exhibit #16. — Doxxing by Mr. Randazza and Ms Brill

1. Mr. Randazza’s tweet and refusal to remove the doxing content
2. Ms Brill's reposting of my address and phone number .
3. A small sampling of the attacks received due to Mr. Randazza and Ms Brill doxing me

Exhibit #17 — Law suit filed by Ms Brill

Brill etc. vs Postle, Stones casino, and Justin Kuraitis

Exhibit #18 — Statement from Ms Brill's attorney acknowledging that no cheating was found

Statement from Maurice VerStanding

Exhibit #19 — Tweets sharing the court video

1. Twitter Posts by Ms Brill that include the court video
2. Tweets revealing that she is aware that she is not supposed to have it and that she doesn’t
care that she is violating the court’s order



- EXHIBIT 1



EXH I B |T # 1 — Proof that Randazza Legal Group has recelved at Ieas.t $27,681.00 to date

1. GoFundMe campaign created to cover Ms Brill’s legal fees, created by Ms Brill for the listed
benefit of Cassidy Curran

2. Motion for costs from the Randazza Legal Group showing Cassidy Curran is an employee of the
Randazza iegal Group

3. Twitter announcement of the GoFundMe campaign



52372021 Fundraiser for Cassidy Curran by Veronica Brill : Legal Assistance

How it Starta '
~ Share

(1 Search works GoFundMe Signin

Legal Assistance

Veronica Brill is organizing this fundraiser
on behalf of Cassidy Curran.

Scott Cunningham
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. Thomas Keeling
This has blown up more than | thought. Thank you $200
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5/23/2021 Fundraiser for Cassidy Curran by Veronica Brill : Legal Assistance

If i raise in enough i will consider accepting the suit
and moving forward with discovery. In the case {hat
I move forward with the suit and win, and get Mike
to pay for my legal bills, | will give all reimbursed
legal fees to KL Cleeton (see below).

_Any money raised and not used for tegal expenses, |

will be giving to KL Cleeton towards the van that we
have been trying Lo get for him.

Share

Organizer and benefciary

Veronica S Cassidy
Brill ’ Curran
Organizer Beneficiary
Santz Clar=.
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Comments {23
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5/232021 Fundraiser for Cassidy Curran by Veronica Brill | Legal Assislance
Thank you Veronica for all you have done
for the integrity of Poker.

Brian Ek donated $20
I takes the village to rid the idiot.

Kirk G Grier donated $50
Cheaters Suck. Go get 'em!

Danief lachan donated $20

Bring this scumbag down!

Ken Keppoi donszied 920

fcon't know vou or KL but P've followed the
«lory and the czuse(s) seem worthy. Good
luck!

Jzmes C rionated $100

Burcthar aofo
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Andrew Gaines donated $50

| donated because Fuck Postle

Damian Player donated $30
Good luck. Best of British to you

Hylen Smurr donated $10

| like Veronica.
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3.2.1 The Hourly Rates of Bril’s Attorneys are Reasonable
T'o determine reasonable hourly rates, a court looks at the prevailing market rae in the réle\'ant
legal community for similar scrvices by lawyers of reasonably comparable ekill, experience, and
reputation. “The dererminatinn of the “marker rare’ ie generally huced on the rates prevalent in the
community where the court is located.” JSyers Properties 11, Inc. ». Rankin (Cal. App. 1st Dist. 2014) 226
Cal. App. 4 601, 700. Tn dacnauing a sessviable raw, Califuinia courts roudnely luuk 10 the
Adjusted Laffey Marrix, artached as Exhibit 5, for guidance and find rates consistent with the Laffey
Matrix to be reasonable even when the acrual fees charged were less. Id. at 700; see Nemeark & Cole ».
Horn (Cal. App. 2d Dist. 2012) 208 Cal. App. 4th 641, 650. Courts may consider several factors in
detcrmining a rcasonable rare, “including the nature of the litigation, its difficulry, rhe amount
invalved, the skill required inits handling, the skill employed, the attention given, the success or failure,
and other circumstances in the case.” Melyk . Robieds (Cal. App. 24 Dist. 1976) 64 Cal. App. 3d 618,
623-24. The 1erms of a fee contract inay be considered, but “do not compel any particular award.”
Vella . Fudgins (Cal. App. 2d [dist. 1984) 151 Cal. App. 3d 515, 52(0.

Ms. Bnll’s counsc] charged their standard houtly rates for work performed on this case.”
Artomey Marc Randazza's normal billing rate is $800 per hour. (Randazza Decl. a1 9 15.) Attorey
Ronald Green’s cate is $6U0 per bour. (I4. at Y 16.) Actorney Jay Wolman's rate is S6U0 per hour. (14
at 917 Due to Mr. Green and Mr. Wolman’s lirnited role in this case. RLG has chosen to write off
their gme entrely a5 2 propused compromise. (Jd a9 16-17; Atvomey Alex Shepard’s rate is $450
per hour. {Jd 1§ 18 Law Clerks Trey Rothell and Brytini Yi's rate is S200 per hour. (14, at Y 20-

21.) Paralcgals Jasmyn Muntano, Heather Lbert, and Cassidy Curran’s rate is §175 per hout. (Jd at

09 22-24.)
The firm’s rates have been found reasonable recently in Clark Cownty, Nevada in Gus 1. Cheng,

Case No. A-1B8-779172-C and Lo I-epas Resort Holdings, 1J_C v, Roeben, Case No. A-20-819171-C, buth

> Out of respect for the imporiant First Amendment concerns raiscd in this case, and vuc of
regard for access to justice issues, Randazza agreed to provide o discount if Ms. Brill made prompt
payments, with the compromise that counsel could seek full rates in a fee motion. (Randazza Decl. at

914)

iy )
Defendent Veronica Bnll’'s Notce of Metion and Mortion for Costs and Attomeys’ Fees
Cave Wo. 34. 20200286263
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After a defamation lawsuit against Veronica Brill and
others was filed by Mike Postle, Brill set up a
GoFundMe for legal bills which hit its goal in less than
24 hours.
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EXHIBIT 2



EXhibit #2 - ciaim that nearly $200k in legal fees have been covered for Ms Brill’s anti-SLAPP

by Bill Perkins and that Mr. Randazza's fee for an anti-SLAPP would be $20,000.00

1. Tweet fr&m Ms Brill regarding Mr Perkins paying her legal fees

2. Transcript from PokerNews 3/26/2021 -Ms Brill announces that Mr. Perkins is paying her
legal fees

3. Transcript from Mental Health Matt Show 3/26/2020 - Ms Brill details the amount of legal
fees Mr. Randazza projects the anti-SLAPP suit to cost and that Mr. Perkins has sent her

nearly $200,000.00 for her legal fees
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Veronica Brill interviews
Transcriptions where she talks about how her legal fees have been paId by donations and

benefactor Bilt Perkins.

PokerNews Interview with Host Sara Hetring
March 26, 2021

Veronica Brill (00:44:22}: Bill Perkins is one of the non-weird uitra rich people.

Veronica Brill [00:44:50): He sent, so | haven't fouched...like the money that was donated
to me by the poker community and the chess community. | have to to say there's like a 7-
time chess champion that donated 10 me and | was fike | don't even know this person, |
never even like.. ! don't even think I've interacted with him on Twitter but | was fike ‘'Damn,
words getting around.’ .

Veronica Brill [00:45:10]: But um that money is in a trust fund and Bill Perkin's money |
sent to that same trust fund because | didn't want anyone to think that | was going to do
anything with it. It's just going to legal fees...but like he, he's like ‘yea, I'll sent it, I'll sent it
right away.’ | thought he was just kidding or like you know how people say they'll do it bust
then they can't or they will find an excuse but he literally sh‘lpped the money like the next
morning and | was like 'holy shit’, like 6 figures. | was just in shock. He's very generous
and very kind.

Mental Health Matt with Matt Hunt, Poker Training Coach at SolvedWhy
November 14, 2020

Veronica Brill [01:15:15]: Oh, my God, | raised almost $30,000 dollars for my defense in
four hours. These people, there is a umm a chess champion. | think he was like a seven -
time chess champion and he was one of my biggest donors on Go Fund Me.

Veronica Brill ifi15:30) Incredible | looked it up because | was like, who's donating all
this money? Like, all of these big names are donating to me. And | was just, uh, Farah
Galiond, you know, | was just laken back. | was the one thing | was thinking was like, 'Look,
I'm just going 1o raise like $3000 bucks if | can and then I'm going to have 1o, you know, find
a way o get this $17,000 and you know paid it off.” But um no, it was it was quite the
opposite. And |. t just am incredibly grateful for all of the suppon.

Veronica Brill j01:78:35): Uh Bill Perkins did more than that. So when | initially contacted
the lawyer, the lawyer that | have, my lawyer. He wrole the anti SLAPP law in Las Vegas, in
Nevada, and he's he's The Guy. And so | called him up and 1 was like, 'how much would it
cost for an Anti-slapp?" And he's like, 'Obh, it's about $20K but if you can find someone to
do it with you, then we can just like cut costs.

Veronica Brill }ii:5¢:55 And so | was like. OK. 1 need to | need to just do this on my own,
and so when | started this. | was like, well. | was with like $2000 or $3000 dollars away from
my $20.000 goal. And then Bill Perkins reached out to me. He followed me first. | just want
to let everyone know I'm just I've got some clout here. And | followed him back and he's
like, um, "l want 1o fund a war". And | was like, "I'm I'm fucking ready. You've got the right
girl”. And | was like, "Uh do you know how much this war is going to cost?" And he's like,
well, "just let me know". And | spoke with the lawyer and | let's just say he shipped me
under $200K like literally the next week. And so we're just waiting, it's sitting in a trust.

None of the money that anyone has given me is, is like near me. It's in a trust. So Biil
Perkins money and then the money from the poker community is sitting in 2 trust and we're
just waiting. | haven't been served yet. If | do get served, we're fucking going to war. We
‘wanl discovery because we ail know he did cheat.
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EXhib it#3- Huffington Past article about Marc Randazza's financial and billing fraud

Alex lones’ Lawyer Violated Legal Ethics By So!!cltinig Porn Bribes. Just How Dirty Is
Morc Randazza? Luke O'Brien - December 27, 2018



HUFFPOST

FRallia

HaltPost image
Alex Jones' Lawyer Violated Legal Ethics

By Soliciting Porn Bribes. Just How Dirty
s Marc Randazza?

America’s foremost attorney for far-right extremists wanted “a little gravy,” then lied to
cover it up. That's just part of his twisted journey through a lax legal system.

By Luke O’'Brien
12/27/2018 03:09 pm ET Updated Dec 27, 2018

One morning this June, a group of lawyers filed into the office of the State Bar of
Nevada and closed the door. It was summer in Las Vegas, the morning

temperature already nearing 100 degrees, but inside the low-slung tan building,
the lawyers had a chilly question to address: what to do about one of their own.

Marc Randazza had been a problem for years.



Randazza, who represents conspiracy theorist Alex Jones and many other far-
right extremists, had long relied on lawyer buddies to pump his public image. By
their telling and his own, Randazza was a First Amendment “badass.” But he was
a combative badass, even vicious, and he'd left a trail of bad blood and trampled

ethics behind him.

Randazza had made enemies. Plenty of them. But he was cunning. He'd
sidestepped previous bar complaints and once avoided paying $600,000 in
damages to his former employer by filing for bankruptcy and having his
malpractice insurance kick in. Randazza was lucky, too. When an appeals court
assigned a panel of judges to look into his misrepresentations in court under
oath, the underlying case settled before the panel could meet. So off Randazza
went, scuttling along through the Mojave as unaccountable as a scorpion.

His problems, though, now appeared to be gaining on him. For five years, the
Nevada Bar had been aware of allegations that Randazza violated ethics rutes in
2011 and 2012 while working for pornographers. By the time the lawyers met in
Vegas to decide his fate, Randazza had attained a new level of notoriety.

Since Donald Trump's election, he had become, as much as any attorney in
America, a legal crowbar for far-right grifters and goons to leverage the
protections of democracy in an effort to undermine them. And although
Randazza had taken on legitimate free speech cases in the past, he’d grown
curiously chummy with fascists and racists who use defamation, harassment and

threats to silence others.

Aside from Jones, Randazza and his firm represented neo-Nazi publisher Andrew
Anglin; white nationalist Republican congressional candidate Paul Nehien; white
supremacist patriarch Jared Taylor; Holocaust-denying slanderer Chuck Johnson;
Pizzagate peddler Mike Cernovich; pro-rape misogynist Daryush “Roosh”
Valizadeh; an alt-right member who helped organize the deadly white
supremacist rally in Charlottesville, Virginia; the booking agent for white
nationalist Richard Spencer; 8chan, an online message board teeming with neo-
Nazis; and Gab, the alt-right social media platform where Robert Bowers, who
allegedly killed 11 people at a synagogue in Pittsburgh in October, appears to
have radicalized himself. |



In Randazza, these extremists had found their own bush league Roy Cohn, the
attorney who in a pre-internet era served as the “legal executioner” for right-
wing thugs such as Trump and Joseph McCarthy and repped mafia bosses like
.Carmine “Lilo” Galante and “Fat Tony” Salerno. {Cohn was disbarred for
“dishonesty, fraud, deceit and misrepresentation” shortly before he died in

1986.)

Like Cohn, Randazza was willing to go on the offensive for authoritarians. And
like Cohn, Randazza’s legal license and bunco man'’s talent for beguilement made
him as problematic as some of the people he represented. This summer, a former
federal judge who'd scrutinized Randazza’s unethical behavior in an arbitration
proceeding described the attorney as nothing short of a danger to the pubilic.

Certainly, Randazza's misbehavior had happened in public — it was all there in
the court records for anyone who cared to slog through them, a testament to how
easily a bad actor with the right credentials can abuse a system that assumes
candor from its professional class, not to mention an illustration of how white-
collar privilege can abet white-collar wrongdoing in America. Like a Wall Street

banker selling bad debt or a well-connected U.S. Supreme Court nominee fibbing

under oath, Randazza had been given a pass. Until now.

The backstory to what he’d done was complicated, the details sordid. The short
of it is this: While working as the in-house general counsel for gay pornographers
a few years ago, he solicited bribes, embraced conflicts of interest, relied on ill-
gotten priviléged information to gain a legal advantage, made misrepresentations
about his fees to various courts and despoiled evidence of his treachery,
according to an arbitrator’s findings, sworn statements in legal proceedings,
interviews with opposing counsel, Randazza’s own admissions and thousands of

pages of court records.
But what was the Nevada Bar prepared to do about it?
A Troll Is Born

Randazza grew up in Gloucester, Massachusetts, where his Sicilian family

immigrated, worked as fishermen and gained repute as champion traversers of
greased poles during the town’s annual St. Peter’s Fiesta. Randazza chose a




different path. In high school, he was voted “most likely to be dead or in jail” by

25. He claims to have failed out of the University of Massachusetts three times.

Twenty-year-old Randazza enlisted in the U.S. Army during one hiatus from
college with the goal of becoming a psychological operations soldier, according to
military records obtained by HuffPost. He lasted less than five months in the
Army. Randazza completed boot camp and airborne “jump school” training but
appears to have washed out of psy-ops training and was discharged for
undisclosed reasons during the Gulf War.

He returned to the University of Massachusetts and plunged into controversy. A
school administrator at the time remembers Randazza as “an oppositional
personality” who was “just interested in burning stuff down.” Randazza lived in

. Butterfield Hall, a dorm known for its drug-fueled parties, and took to flying a
Jolly Roger flag from an antenna on the building’s slate roof — an early, if
misguided, free speech stand. Randazza, the former administrator said, egged on
other students to climb on the steep roof. The school removed the flag several
times because of safety concerns, only to have someone put it back up, at one
point by allegedly using explosives to blast off metal bars the school had installed
over windows to prevent students from accessing the roof. Randazza claimed the

bars “rusted and fell cut.”

When one female student complained that the flag resembled the logo of White
Aryan Resistance, a prominent neo-Nazi organization, Randazza mocked her
concerns and covered a letter she'd written in crude sexual insults, according to
the student newspaper. The insults, he said, were his “trademark.”



MASSACHUSETTS DALY COLLEGIANRandazza seemed to delight in antagonizing
the UMass administration.

It took Randazza seven years to graduate from UMass with a journalism degree
in 1994. After college, he drifted for a few years — a period he vaguely refers to
as his time as a “former news reporter,” although scant evidence of his
journalism career exists. Randazza filed at least two dispatches from Italy, where
he now has dual citizenship, for the newsletter of the Order Sons of Italy in
America, a national organization for people of Italian heritage.

In 1997, Randazza managed to get into Georgetown law school; he said he
finished a “dead last” in his class. He caused a furor when he ran for the Student
Bar Association using campaign posters that referenced penile implants. When
the Women's Legal Association tore down the posters, Randazza protested to the
dean that his political speech was being censored. He got to put his posters back
up. “And then,” Randazza gloated on one legal blog, “the WLA cow had to

apologize to me."

Randazza completed his third year of law school at the University of Florida
because, as he put it, he never fit in at Georgetown: “I found it to be too
conformist and oppressive. I'm a hardcore left-wing guy, but at Georgetown,
there was no room to dissent.” (Georgetown is a large law school that graduates




students from all walks of life and political backgrounds. Among them: Atlantic
Media owner David Bradley, Federal Reserve Chairman Jerome Powell, House
Majority Leader-elect Steny Hoyer, criminal Republican lobbyist Jack Abramoff,
and criminal Republican lobbyist and former Trump campaign manager Paul

Manafort.)

In almost every interview, Randazza describes himself as a “leftist” or a “libtard”
or “so liberal” that he’s “practically a communist,” which might have been
accurate in 1996, when he listed his party affiliation as the Socialist Workers
Party, according to Florida voter registration records. But it wasn’t in 2000, when
Randazza volunteered for John McCain'’s presidential campaign. Since at least
2002, Randazza has been a registered and active Republican voter, according to
both Florida and Nevada records.

He went out of his way to take advantage of us. With him, there's always an end
game that occurs at the expense of somebody else. And he has no remorse.Brian

Dunlap, vice president of Liberty’s sister company, Excelsior

- He began his legal practice in earnest around that time and, with his bad grades,
struggled at first to find a job. He claimed to shun the idea of working at a big
firm because “it’s all about being a billing machine and ethics aren’t important.”
Instead, his moral compass pointed to pornography, which he called “one of the
most ethical industries 1 have ever deait with.”

In 2004, he landed a junior position at a small firm that specialized in First

- Amendment and intellectual property cases. His career received an immediate
and major boost when Fox News made him a talking head after an academic
paper he wrote about online vote swapping garnered national attention. From
the start, though, smut was Randazza’s primary focus. In Florida, the porn lawyer
tooled around in a yellow Porsche with U.S. paratrooper plates.

In 2009, he took a nearly $250,000-a-year job in San Diego as in-house general
counsel for Excelsior Media, a gay porn company, and Excelsior’s production and
distribution arms Liberty Media Holdings and Corbin Fisher. (Because all of the
cases Randazza worked on involve Liberty as a party, we will refer to his
employer as Liberty throughout this article ) Liberty later relocated to Las Vegas,

and Randazza moved with the company.



On his first attempt at passing the Nevada Bar exam, Randazza failed the ethics
portion of the test.

The Porn Lawyer Ascendant

Randazza staggered naked down the stairs, clutching a bottle of red wine. It was
January 2010, and the attorney was boozing it up at the villa Liberty had rented
for a location-scouting trip to Costa Rica. Around 9 a.m. that day, according to
court records, Randazza stopped studying for the California Bar exam and
started guzzling vodka and peach soda. He kept drinking over lunch at a nearby
hillside restaurant, tossing back so many cocktails that he had to be helped
outside to vomit in the parking lot. Brian Dunlap, vice president of Liberty’s
sister company, Excelsior, drove Randazza back to the villa in a rental Jeep, the
vehicle bouncing over small cobblestone roads as Randazza puked violently out
the window, his heaving taking on a staccato rhythm with the bumps.

Back at the villa, Dunlap got the attorney into his bedroom and went to hose
down the Jeep. But Randazza was soon back on his feet and making for the pool
with a wine bottle. Now, he was naked. The Liberty executives looked on,
laughing. One of them filmed the glassy-eyed Randazza wobbling into the pool.

“As your attorney,” Randazza said, turning full-frontal to the camera as he held
his wine bottle aloft, “I advise you to drink this.”



.....

HUFFPOST IMAGEMarc Randazza getting drunk and naked on a trip to scout
porn shoot locations in Costa Rica.

Initially, Randazza's antics seemed harmlessly incorrigible. And his raffish
demeanor was hardly out of place in the freewheeling porn industry. Randazza
didn’t just party with his bosses. He procured concealed carry permits for them,
helped them with legal name changes and sorted out their messy personal
affairs. On one occasion, he acted as a cooler after a Liberty performer who was
in a sexual relationship with the company’s CEQ allegedly attacked the executive.
Randazza bundled the porn actor into a cab bound for the airpert and a flight out

of Las Vegas.

“[Your] 702 area code privileges have been revoked,” he told the man.

Above all, though, Randazza served as Liberty's attack dog. His main duty was to
go after copyright infringers, earning a 25 percent bonus on any settlement funds
he brought in. Some of the infringers were companies, but Randazza also shook

down gay Kids and small-time pirates, even unemployed ones.

But Randazza was two-timing Liberty. He was secretly doing work for Liberty
competitors such as Bang Bros, Titan Media and Kink.com, sometimes biIlirig his



outside clients almost 100 hours a month. He also worked for companies accused
of infringing Liberty’s copyrights, including XVideos. Most attorneys would shun
these conflicts of interest. Randazza barreled into them. He played clients off
each other and cited “fair use” to dissuade Liberty from suing infringers.

“The big targets that we kept asking him to go after for months were his clients,”
Dunlap said. “We kept saying, ‘What about XVideos? What about XVideos?
They're the worst.””

Only years later did Liberty executives realize that when they sent takedown
notices to XVideos, the lawyer handling them sat down the hall. Randazza

invoiced XVideos for over $44,000 while employed by Liberty.

“He went out of his way to take advantage of us,” Dunlap said. “With him, there's .
always an end game that occurs at the expense of somebody else. And he has no

remorse.”

Randazza misled people on multiple fronts. When he started his Liberty job, he
accurately described himself in court as the “in-house counsel! for Liberty Media
Holdings.” But a year later, he was giving judges, journalists and potential clients
the impression that he was an outside attorney, rather than a Liberty employee.
He swapped out his Liberty email address and letterhead for a personal email
address and the letterhead of the "Randazza Legal Group,” a firm he’d setup in
Florida. He handed out personal business cards that made no reference to his |

Liberty job.

In court filings, Randazza referred to himself as “counsel for Plaintiff” or “an
attorney for the Plaintiff.” He told courts that Liberty had “incurred” his fees or
that he'd “charged” the company at billing rates of $425 to $500 per hour. To
support those rates, he sometimes filed affidavits from a paralegal who stated
under oath that he was Liberty’s “Vice President for Intellectual Property
Management,” a position Dunlap said the paralegal never held. Randazza also -
submitted affidavits from lawyer friends of his, along with time sheets showing
his rates, even though he was a salaried employee.

It's not clear why he did this. He may have thought it would make it easier for
him to recover fees, which juiced his 25 percent bonus on settiement money and



aliowed him to hike up his rate ceiling. (He now charges some clients $700 per
hour.) -

In the U.S. legal system, each party typically pays its own legal bills. There are,
however, provisions in some types of litigation — federal copyright cases, for
example — that allow for the winning party to collect its fees from the losing
party. Judges would probably scrutinize an in-house counsel's request to recover
fees more closely, according to several ethics experts and law professors. But an
in-house counsel has just as good a chance at recovering fees, the experts added
— a fact Randazza might not have been aware of at the time.

“All the stuff that is misleading is tailored for him to win that fee award,” said
Adam Springel, a Las Vegas attorney and expert in commercial and business law
who examined a number of Randazza’s fee filings at HuffPost’s request. “He was
clearly trying to get the judge to rubber-stamp his fee requests.”

By creating the impression that he was an outside hired gun, Randazza may have
also been trying to build name recognition and drum up business for the
Randazza Legal Group, whose growth Liberty was subsidizing. Randazza didn’t
tell his employer about some of the fee awards he won — “the substantial ones,
in particular,” Dunlap said — and later refused to let Liberty audit the account
where he deposited litigation payouts. He said it would look better in court to use
the Randazza Legal Group on filings, as “insulation” for his employers.

“We took it as legal advice, and didn’t think much of it at the time,” Dunlap said.
“We had no idea to what extent he was trying to double dip. ... But when we
discovered he was trying to say he was an outside firm charging us hourly and
running up huge legal bills, that’s when it became apparent he was trying to pull
a fast one with the court.”

Greedhead & Fleecer, LLP

Randazza's dirty pool went beyond duping his empioyer and the courts. He

was also soliciting illicit payoffs from parties that Liberty wanted him to sue.
Records that surfaced during the arbitration proceeding and that were later
made public in U.S. Bankruptcy Court in Nevada reveal the grimy particulars. In
December 2010, while negotiating a settlement for Liberty with the website



TNAFlix, Randazza went after his first bribe. He wanted TNA to pay to “conflict
[him] out” of being able to sue the website again. A $5,000 “contract” figure came
up. Randazza’s opposing counsel, Val Gurvits, had no idea that Randazza was
working in-house for Liberty at the time,

“Not a single communication from him ever came on Liberty letterhead,” Gurvits
told HuffPost.

Randazza concealed his job while hunting for money from other companies. But
he didn’t hide his avarice.

“There needs to be a little gravy for me,” he emailed Gurvits. “And it has to be
more than the $5K you were talking about before. I'm looking at the cost of at
least a new Carrera in retainer deposits after circulating around the adult
entertainment expo this week. I'm gonna want at least used BMW money.”

Randazza asked for $30,000 and raised the possibility of teaming up with Gurvits
to broker a sale of TNA to one of Randazza's outside clients, which could have
earned him a $375,000 commission. He pushed hard to secure both deals. When
Gurvits hesitated, Randazza claimed another company wanted to hire him to sue

TNA.

“I can’t hold these guys back any longer,” he warned.




OWEN FREEMAR FOR HUEFPOY I Mare Randazza worked long hours chasing
porn money, some of it illicit.

. Randazza’s first known solicitation of a bribe was an apparent violation of the
Nevada Rules of Professional Conduct, which forbid lawyers from “offering or

making” agreements like these that could restrict them from practicing law. (The
Nevada rules mirror the model ruies of the American Bar Association, a baseline

version of which has been adopted in every jurisdiction except California.)
Randazza later tried to wring a bribe out of Megaupload, a file-sharing site that
had allegedly infringed Liberty’s copyright, according to arbitration records.

“Once you take a financial stake in the outcome of your client’s case, then you
have a conflict of interest. It compromises the independent professional
judgment of the lawyer. It's not even a close call,” said Russell McClain, an
associate professor at the University of Maryland School of Law and an expert in

professional responsibility.

The extent of Randazza’s web of deception became apparent in Liberty’s 2012
federal lawsuit against Oron, a file-sharing site. When Randazza tried to recover
fees in the case, he not only failed to identify himself as Liberty’s in-house
counsel but also bundled his own “charged” fees with the fees of outside
_attorneys he'd brought on at his firm. He claimed the Randazza Legal Group had
billed Liberty almost 366 hours, causing the porn company to “incur” $214,964
in attorneys’ fees and costs. Of that total, Randazza told the court, $90,833.98
resulted from his nearly 182 hours of work at $500 per hour.

He also reported that his employees billed Liberty at their “standard hourly
rates.” For his partner, Ronald Green, that meant $400 per hour. For paralegals, it
was $125 per hour. In reality, the Randazza Legal Group gave Liberty a massive
discount, sometimes 75 percent off market rates, on work done by its lawyers —
a fact that Randazza withheld from the court.

These were material misrepresentations, according to multiple fee experts
interviewed by HuffPost. And Randazza got away with them: U.S. District Judge
Gloria Navarro eventually ordered Oron to pay an extra $131,797.50 to cover

" Randazza's claimed fees.



Randazza had crossed the line in other ways, too. While negotiating a $550,000
settlement agreement with Oron, he'd chased another bribe. If the file-sharing
company paid him $75,000, Randazza would “never be able to sue [Oron and its
sister companies] forever and ever,” he promised Oron’s counsel. For that price,
Randazza said he'd “provide some really great value” — including a “plan that
you'll drool over” to make it harder for other companies like Liberty to sue Oron.

Randazza had an unfair advantage. He'd acquired information about Oron’s
privileged legal communications and its Hong Kong bank account from a softcore
porn photographer named James Grady who also wanted to take down the file-
sharing company. Grady had paid “a guy — call him a forensic investigator — to
dig past Domains by Proxy and things like that,” the photographer told Randazza
in an email, making it clear that his source “didn’t get the info at Walmart in the
course of normal commerce.”

According to Val Gurvits, whom Oron brought in to help with its case because of
his experience dealing with Randazza, the only way to know about Oron’s
overseas bank account would be if someone "broke into Oron’s gmail.”

It certainly looked that way. Grady sent Randazza a receipt showing that Oron
had released money from its PayPal account to its Hong Kong bank account, He
sent information about the personal email account of Oron’s owner. s

He sent the owner’s Skype call logs, which Grady said came from one of Oron'’s
email accounts. He supplied Randazza with detailed descriptions of internal
emails sent by Oron’s lawyer. The intel helped Randazza get a temporary
restraining order in Nevada federal court and freeze Oron’s assets.

Randazza invited Grady to Las Vegas to be a “star witness” in the case, urging the
photographer to be careful about what he might tell the judge about the Oron
material. “You [need] to consider what happens if the judge wants to know
where you got your information,” Randazza wrote. “As far as | know, it was
lawfully obtained. You certainly got it lawfully. If the source is a disgruntled Oron
employee, great. Jilted lover, great. Hacker, problematic.”

Randazza was forbidden from collecting evidence this way. He also wasn't
allowed to engage in “conduct involving dishonesty, fraud, deceit or



misrepresentation,” according to multiple ethics experts. In fact, state bars across
the country have determined that it is wrong for a lawyer to fail to inform
opposing counsel about inadvertently received privileged material. The mere act
of reading such material is unethical.

“We would file a brief, and they would have a response the next day,” said Stevan
Lieberman, one of Oron’'s lawyers. “It’s very clear that [Randazza] used the
privileged attorney-client communications to his advantage.”

Randazza also shared his “entire Oron file” with one of his porn attorney friends,
telling a paralegal to let the attorney “lift anything he wants,” according to
internal Randazza Legal Group emails. That attorney, who'd later become a
partner at Randazza’s firm, and a different company would soon file a copycat
suit in California that ratcheted up pressure on Oron and kept the company’s

assets frozen.

In a bind, Gurvits agreed to pay Randazza the $75,000 but insisted that the
payment be part of the settlement agreement between Liberty and Oron. “If it
wasn'’t for me insisting, we would have had a separate agreement,” Gurvits told
HuffPost. “But I felt that was improper. That's how Randazza offered to do it. |
said, ‘I'm not going to do an end-run around your client.”

And that’'s how Randazza got caught.

An Unhappy Ending

When his boss at Liberty, Jason Gibson, thumbed through a draft of the proposed
settlement with Oron, he spotted a curious one-line item for $75,000: Randazza’s

gravy.

“My stomach is churning after reading the proposed agreement,” he emailed
Randazza.

Their relationship quickly unraveled. Within days, Randazza left his job. He and a
paralegal covered their tracks by repeatedly running data-wiping software on
their company computers that prevented Liberty from recovering evidence,



according to court documents and forensic investigator testimoﬁy. He refused to
release the $550,000 Oron settlement award to Liberty from his trust account.

Randazza laid siege to the company.

“Murum aries attigit” is a war doctrine attributed to Julius Caesar that translates
to “the [battering] ram has touched the wall.” The phrase has a baleful meaning:
If your enemies refuse to surrender before hostilities commence, destroy them
without mercy. This is Randazza’s motto as a lawyer.

“Once the ram touches the wall, you have to commit to ending the other party as
a going concern,” he explained on his blog. “You must leave the other party with
nothing left with which to fight. Because, if a party is fool enough to refuse the
favorable terms, that party is fool enough (and poorly advised enough) to keep
being a pain in your ass until you finally put them down like a diseased animal.”

Randazza filed a complaint with the Nevada Equal Rights Commission, alleging
that he’d been sexually harassed at work as a straight man because Liberty, .
which mainly makes gay porn, once filmed a sex scene — a straight scene, it
turned out — in his office. It was a peculiar claim. In the Liberty workplace,
Randazza had been exuberantly lewd. He'd talked about wanting to “snap a nasty
metal bar across [a man’s] wiener” and purchased a couch used for porn shoots
for his home, then emailed around a picture of his scantily clad wife posing on it.
But the free speech crusader who called political correctness a “disease” and
casually, if jokingly, threw around words like “nigger” and “cunt” now was saying
he’d suffered ethnic harassment as an Italian-American because Liberty
executives had sarcastically called him a “guinea” and a “wop,” usually in
response to his own off-color instigations. '

Randazza’s harassment complaint was an obvious farce, and it went nowhere.



WAMBS T A F G YR

HIRPRGST M ACHRandazza would bring all his legal firepower to bear in trying
to destroy his former client.




In December 2012, he sued Liberty’s parent company in Nevada state court on
allegations of fraud, breach of contract and unjust enrichment. Four months later,
Liberty filed a complaint against Randazza with the Nevada Bar, reporting his
solicitation of bribes, conflicts of interest, misleading fee motions and warning
that Randazza had on multiple occasions threatened to “drown anyone who
attempts to challenge him in legal bills and debt.” But the bar dismissed the
complaint, citing the ongoing state lawsuit.

“The bar’s approach was like, ‘Hey, we can’t really do anything because there’s a
civil matter going on now,” Dunlap said. “But that policy is what allows people to
get away with this because private citizens have to assume the burden and the
expense of having to prove all this themselves. That means Randazza can drown
us in legal fees, which is what he tried to do. It's a process that can be
manipulated because if you have a grievance with an attorney, all the attorney

has to do is sue you.”

Even when Liberty found a way to hold Randazza accountable, the attorney
wriggled away. Not long after Randazza sued Liberty, the porn company reported
his self-dealing in his fee recovery efforts to an appeals court where the dispute
.between Oron and Liberty was still playing out. The appeals court asked a panel
of judges to look into Randazza's fees, but Liberty and Oron settled their
differences and the case was dismissed before the panel could meet.
Unfortunately for Oron, the copycat suit that Randazza helped his friend bring
against the file-sharing firm kept Oron’s assets on ice. Unable to pay its hosting
provider, Oron went out of business, according to the company’s statements in

court filings.

Randazza, on the other hand, stayed in business. And he wasn’t done with
Liberty. Not long after he left the company, he crossed paths with Dunlap ata
porn conference in Arizona and invited his former co-worker to step outside and

fight.

“I wonder how much it would cost me to punch you in the face right now,”
Randazza said, according to sworn testimony by Dunlap in a subsequent legal

dispute.



Randazza’s next move was to file an arbitration claim against the porn company
in which he claimed wrongful termination, breach of contract, back pay and
damages from the sexual and ethnic harassment Randazza said he’d suffered. He
démanded over $4 million in damages. '

The arbitration dragged on for three years and cost Liberty over $1 million. But it
backfired spectacularly on Randazza. Liberty brought counterclaims for, among
other things, legal malpractice and unjust enrichment. The evidence quickly piled
up against Randazza. Billing records proved he’d been getting paid by XVideos
every month. Many of the damning emails he thought he’d destroyed were
produced and showed him soliciting bribes. Under oath, one of his own expert
witnesses was forced to concede that Randazza had likely misled him and

violated ethical rules.

Randazza tried to explain away the bribes as a ruse to squeeze extra money for
Liberty out of infringers. He'd described his dishonesty in one court filing as

“mere puffery.”
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HUFEPOST IMAGE/ARBITRATION RECORDSIn emails to opposing counsel that
later surfaced during arbitration, Randazza brazenly pursued bribes to confhct
himself out of future litigation.

His battering ram had splintered. During arbitration hearings, the normally
cocksure Randazza wouldn’t even look at Liberty’s attorney, Wendy Krincek. He
turned his seat away from the arbitration table and put his back to his own
attorney, Ken White, a longtime Randazza confederate who runs the Popehat
legal blog. Randazza also refused to look at the arbitrator, a former federal judge
and assistant Watergate special prosecutor. Instead, the attorney stared at the
floor, his body hunched over, hand pressed to the side of his face as he answered

Krincek's questions.

“You wouldn't lie to opposing counsel, would you?” Krincek asked Randazza
during one hearing whlle confronting him over a misrepresentation about his

" fees,
“Yes, | would,” Randazza replied.

“I've never seen anything like it before,” Krincek said. “He’'s a litigator. He knows
how to present as a witness. He was physically incapable of doing that. ..Itwasa
tell that he was uncomfortable answering the questions. He’s a smart guy and
he’s pretty charismatic. I think he can generally talk his way out of anything, but

he was getting nowhere.”

Randazza was so rattled after the hearing that he appeared to stick a large wad of
used chewing gum on the rear window of Krincek’s Saab station wagon in the
parking lot, according to Dunlap. (Randazza denied being the gum-sticker.)

In June 2015, the arbitrator ruled against Randazza on every point, finding that
the attorney had “been involved in and successfully concluded negotiations for a
bribe,” among a litany of other wrongdoing. The arbitrator ordered Randazza to

pay Liberty more than $600,000 in damages.

But Randazza had one more card to play, Claiming to be almost $14 million in
debt, he filed for bankruptcy and froze the arbitration award. A few months



earlier, he'd taken steps to shield many of his assets by moving them into.college
funds for his children, transferring his BMW and his 80 percent share of his legal
practice into a “self-settled spendthrift” trust and lending $300,000 to his in-laws
for them to buy a property in Las Vegas, according to Clark County public
records. Oddly, the loan came at a time when Randazza's marriage was falling
apart. About two weeks after the arbitration ruling, his wife filed for divorce,

“Conceptually, it's not OK to do all sorts of pre-bankruptcy planning and move
your assets around,” said Bob Keach, one of the country’s top bankruptcy
lawyers. “This is clearly a guy who has spent some time playing the system.”

But the U.S. trustee overseeing Randazza’s bankruptcy “didn’t seem to care”
when the issue was raised at a creditors’ meeting, according to Dunlap.

Now, it was Liberty’s turn to go on the offensive. With the arbitration decision in
hand and binders of evidence proving its case, Liberty filed a second complaint
against Randazza with the Nevada Bar. This time, the bar moved forward.

Publicly, Randazza blasted the arbitration as a “miscarriage of justice,” but the
arbitrator’s determinations became the bedrock of the disciplinary proceeding
against him. In private, Randazza worried. Liberty had also filed bar complaints
against him in Florida, California, Arizona and Massachusetts — every other
jurisdiction that licenses him — and Randazza quietly made the porn company an
unusual offer: He'd pay Liberty $20,000 for each of his bar licenses that wasn’t
suspended or revoked. He was, in other words, proposing a bribe,

“He offered us a bounty on his bar licenses — we'd get more of the award if we
did not cooperate with bar investigators or send follow-up complaints,” Dunlap
said. “We refused this offer because it was insulting [and] unethical.”

Only in Florida did Randazza fail to offer a bounty — he felt he’d be suspended or
disbarred there anyway, according to an email his legal team sent Liberty.
Randazza had already made misrepresentations in a letter to The Florida Bar
about the Oron bribe and his work for XVideos. When he was busted for them
during arbitration, he blamed one of his lawyers for making an “inaccurate”
statement in the letter. (The Florida Bar declined to pursue its own

investigation.}



And Liberty wasn't the only party upset with Randazza in Florida. In federal
court there, Paul Berger, Randazza's opposing counsel in an unrelated case,
submitted a copy of a bar complaint he said he'd filed against Randazza over a
2015 episode in which Randazza screamed curses at Berger and his client after a
mediation session. Randazza threatened to assault them both and send the client,
who happened to be Jewish, to the Gaza Strip, according to Bergér’s complaint,

“It appears that Mr. Randazza knows no ethical boundaries,” Berger told The
Florida Bar, which apparently either declined to pufsue an investigation or found
nothing in Berger's complaint that merited disciplinary action. Pursuant to its
policy, the bar then deleted all records of the complaint and, when contacted by
HuffPost, was unable to acknowledge the document’s prior existence.

In June 2016, Randazza settled his state lawsuit in Nevada against Liberty. He'd
been the one to sue, but now his malpractice insurer was the one to pay, shelling
out $205,000 to make a counterclaim Liberty filed against Randazza for

malpractice go away.

In February of this year, Randazza settled in bankruptcy court with Liberty,
where the porn company had also filed a claim. This time, Randazza paid only
$40,000. After nearly six years of grueling lawfare, he’d managed to dodge almost
all the damages from the arbitration award, which the parties agreed to vacate as

part of the bankruptcy settlement.

Vacating the award did not sit well with the arbitrator, who warned in a court
filing this July that an “attempted erasure” of his findings might conceal
Randazza’s “proven serious ethical violations” and weaken protections for

“future victims and the public.”

The former judge was right to worry.
Nazi Punks, Jump In

Randazza has scrubbed his Liberty job from his resume. The attorney-to-the-
trolls now spends most of his days wringing his hands over the “marketplace of
ideas” as he tries to game the system for racists and fascists — as if Nazism

deserves another spin through the public square.



He openly lauds the “alt-right” movement:

His reputation as a First Amendment attorney has frayed. Even his capstone free
speech victory in 2011 over Righthaven, a copyright troll, carries a hoggish taint
in hindsight. At the time, Randazza was employed by Liberty, which permitted
him, pending the company’s approval, to take on pro beno free speech cases to
offset any bad press from Liberty's own copyright enforcement lawsuits. But
Randazza concealed his work on Righthaven from his employer and kept a
$60,000 payout — money Liberty only found out about during arbitration.

“Mr. Randazza was unjustly enriched,” wrote the arbitrator, who ruled that the
payout should have gone to Liberty.

If you want to represent detestable clients, fine. But when you go out into the media
and don’t just defend them but actually adopt their logic and moral arguments, that's
different. Then, it looks like you agree with them.Elie Mystal, executive editor of the
Above the Law blog

Some of Randazza’s troubles are behind him — in June, he settled another
malpractice claim brought by a former client for $50,000 — but others lie ahead.
He remains in Chapter 11 bankruptcy and had only $15,652 in two bank
accounts at the end of October, according to court records. In the sloppy monthly .
reports he is required to file with the bankruptcy court, he lists a sad series of
expenses that include his daily coffee at Caffe Sicilia in Gloucester, shopping
sprees at Men's Wearhouse and over $4,000 per month in payments to cover
alimony to his ex-wife and and child support for their two children.

“] suspect that after the Liberty fiasco, his clients disappeared,” Gurvits said. “He
was riding high, he was really well-known, and then all of a sudden — disgrace.

So who's going to hire him now?”

The answer is the disgraced. Lawyers trying to make their bones as free speech
attorneys often take on one extremist client. Maybe two. Randazza has
assembled a panzer squad.of them, a career choice that is generating new
problems for him. When he signed on this year to represent the Satanic Temple

in a complaint against Twitter, dozens of members of the organization revoited,
describing Randazza as an “agent of the alt-right” and an “ally to Nazis,”



They aren’t wrong. in January, he partied with rape apologist Mike Cernovich and
Gavin Mclnnes, the founder of the Proud Boys, a fascist gang that commits

political violence throughout the country. Other pro-Trump racists and “free

speech advocates” were there, yukking it up about “brown people” and “faggots”
and the genitalia of transgender women. Randazza also appears routinely on

Infowars to lend a legal imprimatur to the lies of hate-spewing, violence-stoking
propagandist Alex Jones. In an August appearance, Randazza likened Jones, a key
gateway to white nationalism, to black civil rights leaders in the South during the
1960s.

aurEeog i Ao Randazza advocates for far-right extremists outside the
courtroom as well as inside.

“If you want to represent detestable clients, fine,” Elie Mystal, the executive
editor of the Above the Law blog, wrote in a recent column about Randazza. “But
when you go out into the media and don't just defend them but actually adopt
their logic and moral arguments, that’s different. Then, it looks like you agree
with them. And if you agree with them, you can no longer avail yourself of the
lawyerly presumption that you are just doing your job. Instead of being a mere
part of the process, you become part of the problem.”



Randazza has gone into business with at least one of his extremist clients, having
co-produced both of Cernovich’s films. The most recent one, “Hoaxed,” is a |
propaganda reel that appears to demonize the free press and relies on figures
such as Jones and Stefan Molyneux, another important conduit to white

nationalism.

In a Daily Beast profile, Randazza described the Vladimir Putin-loving, Pizzagate-
pushing Cernovich as “an A-plus level friend, and the kind of rare soul now where

you can really trust his word as his bond.”

And Randazza doesn’t just play defense for Cernovich and his other far-right pals.
Unlike most First Amendment lawyers, he’s willing to brandish the plaintiff's
knives for them and carve out space in the legal system for their political agenda.

Since 2016, for example, Randazza and the Holocaust-denying' MAGA troll Chuck
Johnson have been trying to scavenge coins off the corpse of Gawker after
libertarian billionaire Peter Thiel sued the publication into bankruptcy — a legal
outcome widely celebrated by fascists that has had a chilling effect on press
freedom. Of Gawker and its former CEQ, Nick Denton, Johnson said, “In a just
world, I'd have them killed. But we are not there yet.”

From 2016 to 2017, Randazza represented professional misogynist and rape
advocate Daryush Valizadeh in an attempt to sue one of Valizadeh'’s alleged
victims. She lives in Iceland and told her story of sexual assault to Jane Gari, a

book author and blogger. Gari gave the alleged victim a pseudonym and
published her account of Valizadeh following the woman home, talking his way
into her apartment with the pretext of using the bathroom — a ruse another
woman who has accused Valizadeh of sexual assault told HuffPost he has used
for at least a decade — then raping her. Valizadeh had written a guidebock to
having sex with women years before in which he described a similar encounter:

While walking to my place, i realized how drunk she was. In Amnerica, having sex with her would

have been rape, since she couldn’t legally give her consent. ... I can’t say I cared or even hesitated.



Randazza apparently didn’t care either. He sent a letter to Gari, who has written a
book about being sexually abused as a child, and accused her of fabricating the
rape account and “causing harm” to “real victims” of sexual assault. He demanded
she take down the post and confess on her blog.

“Simply admit that you lied, and all can be forgiven,” Randazza wrote.

When Gari refused, Randazza subpoenaed her in Scuth Carolina federal court in
an effort to get the alleged victim'’s name for Valizadeh, whose followers were

already menacing Gari.

“Listen you dumb cunt, you hideous skank,” one Valizadeh fan emailed her,
“making false rape accusations is a great disservice against real victims of sex
assaults, you attention seeking lowly cunt.”

The case was an about-face from Randazza's earlier work defending small
bloggers. Now he was looking to pierce South Carolina’s shield law for reporters
and muscle a sex abuse survivor on behalf of his pro-rape client. But Gari
managed to fend off Valizadeh and Randazza in court and protect her source.
When the judge granted her the right to depose Valizadeh and examine his claim
that he’d been defamed, Randazza moved to dismiss the case. His own case.

“I don’t think a true First Amendment advocate would have taken this case,” said
Wallace Lightsey, Gari’s attorney. “We saw it as an attempt to find the source so
the source could be harassed.”

Randazza has been equally unscrupulous in his lawyering for Paul Nehlen, Alex
Jones and others. When Chuck Johnson was sued for defamation earlier this year
after smearing the wrong man as the driver of the car that killed Heather Heyer
in Charlottesville last summer, Randazza told a Michigan court that Johnson had
simply repurposed information from 4chan — a website Randazza described as a
“wire service” and a “reliable source.” But 4chan’s /pol/ forum, where the libel
circulated, is neither a wire service nor a reliable source. It is a place where neo-
Nazis congregate to spread hate and disinforination.

But nothing compares to Randazza's advocacy for neo-Nazi Daily Stormer

publisher Andrew Anglin, wheo is being sued in Montana by Tanya Gersh, a Jewish



woman Anglin targeted in a vicious anti-Semitic harassment campaign he
launched from his site. '

“Fuck Nazis, but fuck Tanya Gersh too,” Randazza tweeted while neo-Nazis were
threatening Gersh's life. Anglin soon hired Randazza, paying him out of a more
than $155,000 legal defense fund raised by Johnson, who took a 15 percent cut,
the scum forming a closed loop.

In court, Randazza has played childish games about Anglin’s location and sinister
ones by advancing Holocaust denial as a legal defense. While trying to reduce the

case to a debate in the “marketplace of ideas,” Randazza essentially has argued
that a neo-Nazi's call to action to terrorize a Jewish woman and her family is

protected speech, a position one local paper called a “desperate attempt by a
lawyer who should have a better understanding of the First Amendment.”

In November, a judge shot down Randazza's argument and allowed the case to

move forward, finding that Anglin “drew heavily on his readers’ hatred and fear

of ethnic Jews” to incite them to harass Gersh.

Even a free speech absolutist might struggle to defend some of Anglin’s rhetoric.
The neo-Nazi has said he “would absolutely and unequivocally endorse” violence
to achieve his goals, and Daily Stormer fans — including Dylann Roof, a white
supremacist who killed nine black churchgoers in Charleston, South Carolina —
have committed at least a dozen racist or politically motivated murders since
2015. In October, Anglin cheered the stabbing of a reporter in Germany by neo-

Nazi youths, writing:

Journalists deserve to fucking die. Every last one of them deserves to be rounded up, lined up and
shat execution style and tossed in a mass grave. ... It makes me warm and fuzzy inside to know

that jeurnalists are seeing this story and wandering if they’ll be next.

Randazza has increasingly shown himself susceptible to fledgling far-right views.

He openly agrees, for example, with Trump’s description of the press as
Americans’ “enemy.” Earlier this year, Randazza tried to intimidate a reporter

and his publication over a harmless tweet that vexed Cernovich. On Twitter,

Randazza proclaimed his willingness to support the white nationalist Faith Goldy
in her Toronto mayoral campaign. He promoted a white nationalist lie about the



Democratic Party deploying anti-fascists as its foot soldiers. (Antifa almost
universally despise the Democratic Party.}

'He also tweeted this:

The difference between patriotism (love of country} and nationalism (blind

devotion to country, usually with a chauvinistic assertion of superiority) should
be obvious to a lawyer who represents nationalists. And as someone who
represents white nationalists, Randazza would know that in the U.S. the word
“nationalism” is linked to a violent and racist anti-democratic ideology.

He just doesn't care.
Throne Of Lies

The rise of Trump has brought a common arc of radicalization on the political
right into sharper relief — that of the contrarian troll who gets lost in his
provocations and mutates into something dangerous. Just as some snarky -
libertarians turned into neo-Nazis and Tucker Carlson was a conservative snot
before morphing into a megaphone for white nationalist talking points,
Randazza, too, appears to have transformed on his trollish journey through the
legal system. '

And like Carlson, who gets to spout hate on Fox News because he’s a millionaire
who once wore a bowtie on CNN, Randazza benefits from the trappings of
privilege. His Georgetown law degree and admission to five state bars offer him
what people targeted by his clients rarely receive: the benefit of the doubt.
Consider a recent front-page Wall Street Journal story that focused on Gab and
quoted Randazza as a First Amendment expert. Incredibly, the story failed to
mention that Randazza has served as Gab's attorney. Consider, too, that Fox
News, CNN, Vice News and others have credulously given Randazza a platform to
polish his brand. '

But his own profession has shown the least skepticism. Less than a week after
the confirmation of Brett Kavanaugh to the Supreme Court, the journal of the
American Bar Association ran a short column by Randazza lamenting how easy it
is for “vindictive lying women” to ruin the lives of innocent men. Randazza



neglected to tell his ABA editors he'd already run the column on a right-wing
legal blog. He also failed to offer any proof for his claim in the column that he
currently represents (“at a deep discount”) multiple women who have survived
sexual assault.

He did, however, have a message for sexual assault victims.
“I believe in their right to tell their story without being sued for it,” he wrote.
Last year, Randazza was suing a woman for telling her story about being raped.

Randazza gets away with those sorts of moves because many people assume
basic honesty from lawyers. The legal system does too.

“It would take too much time and energy to second-guess and check up on
everybody all the time,” said Bernie Burk, a legal ethics expert and former
professor at the University of North Carolina School of Law. “Generally speaking,
if you're reasonably clever and selective about your dlshonesty you can get away
with a great deal before the system catches you

Randazza’s duplicity, whether clever or selective, has been constant. Even in
recent cases that do not involve porn or Nazis, he has made a mockery of the
truth, In Utah federal court, he was — until a few weeks ago — defending a. man
named Ryan Monahan who ran a website called Honest Mattress Reviews and
had been sued by Purple, a mattress manufacturer, after Monahan allegedly lied
on his site about Purple’s products being covered with a cancer-causing white
powder. Purple declared that Monahan had a business relationship with one of
its main competitors, GhostBed.

In court, Randazza adamantly argued that Monahan was “an independent
journalist” entitled to full protection under the First Amendment. He dismissed
the GhostBed connection as a “conspiracy” that “even Alexander Dumas could
not have imagined when he wrote the Count of Monte Cristo.”

The conspiracy turned out to be real. A witness came forward with evidence
proving that Monahan "effectively acted as [GhostBed's] head of marketing” and
was being paid $10,000 a month by GhostBed. Randazza and Monahan had



misled both the U.S. Court of Appeals for the 10th Circuit and, repeatedly, the
Utah federal court.

“Interference with the judicial process here was substantial,” U.S. District Judge
Dee Benson wrote, adding that Monahan’s violations were “sufficiently egregious
that perjury prosecutions would, and perhaps should be, an appropriate
consideration.”

In February, Benson ordered sanctions be imposed on Monahan and his
business, Honest Reviews LLC, A few weeks later, Monahan sold his website to
Brooklyn Bedding, another mattress company, and had it wire the money
directly to Randazza to pay Monahan'’s “legal debt.” In July, Benson awarded
Purple approximately $92,000 in sanctions from Monahan. When Purple’s
lawyers contacted Randazza to collect, he told them Monahan didn’t have the
money. Randazza had drained his client dry. |

“So do what you gotté do,” he told Purple’s lawyers.

A desperate Monahan sent a letter to the judge saying he wanted to settle with
Purple. Randazza then filed a motion to withdraw from the case “as a matter of
professional ethics,” leaving Monahan to scrambile to find replacement counsel.

“Everything that has exploded in this thing has been because of what [Randazza]
has done,” Monahan told HuffPost.

Yet Monahan, who said he has a limited grasp of the law, is the one on the hook
for sanctions. He is the only one whom the judge suggested should face perjury
charges, despite the judge’s ruling that Randazza had also “vigorously asserted”
misrepresentations in court. '

“You know what I like about my life?” Randazza once told a legal blog. “There’s
not a motherfucker in this world who ever says, ‘I'm ambivalent about Marc
Randazza.' That is what scares me ... people being ambivalent about me.”



e s BT
OWEN FREEMAN FOR HUFFPOSTWhere Randazza winds up next on his journey
through the sewers of the legal system is anyone’s guess. “1 did not get where I
am by having a reputation for being someone who would stab others in the
back,” he once said. '

Lowering The Bar

Randazza had escaped sanctions in Utah. But in Nevada, his long disciplinary

proceeding was nearing its end. It had been haif a decade since Liberty alerted

the Nevada Bar to Randazza's misbehavior. The porn company had given the bar

thousands of pages of evidence about its former in-house counsel’s conflicts of

interest and solicitation of bribes, his misrepresentations about fees and use of
_privileged and confidential material. '

The bar treats multiple offenses and a “pattern of misconduct” as aggravating
circumstances that can justify harsher discipline, so Dunlap, the Excelsior vice
president who wrote the company’s bar complaints, made a deliberate point of
including that phrase, “We felt that would be the kicker, that once they had seen
that that pattern had been demonstrated that it would leave no room for being
wishy-washy or letting him off easy,” Dunlap said.

Randazza, in an effort to hang on to his law license, conceded as little as possible.
He submitted a conditional guilty plea to the bar confessing to two of the nine
ethical violations the bar alleged that he'd committed. The first forbids certain



conflicts of interest and concerned a shady loan Randazza made Liberty; the
second prohibits a lawyer from restricting his right to practice and was related to
the Oron bribe.

In exchange for this plea, Randazza asked the bar for a stayed suspension and |
probation — a slap on the wrist. But the bar was under no obligation to give it to
him. The baseline sanction for the violations Randazza admitted is suspension.

On Oct. 10, the order came down in Nevada Supreme Court.

“We hereby suspend Marc . Randazza for 12 months, stayed for 18 months,” it
read.

That was Randazza's punishment: a stayed suspension and probation, plus a
small fine and 20 hours of education in legal ethics. He will avoid actual
suspension if he “stays out of trouble” during his probation, according to the
order.

The system had finally caught him. And the system didn’t seem to much care. The
bar didn’t pursue Randazza’s solicitation of other bribes or his other conflicts of
interest. Nor did it investigate whether Randazza despoiled evidence, lied to
courts in fee motions or used privileged information that might have been
obtained illegally.

What the bar did find were “mitigating circumstances” to allow for lighter
punishment. Randazza, for instance, had no prior discipline in Nevada. Another
factor was the “time delay” between his ethical violations and the disciplinary
hearing — a delay the bar helped cause by dismissing Liberty’s initial complaint.

~ “We had ... to essentially lay out everything for the [Nevadal Bar and then once
we handed it to them on a silver platter, they weren't willing to go the distance,”
Dunlap said.

Here was Randazza’s privileged white-collar tribe, policing itself, barely, behind
closed doors. The bar refused multiple requests to discuss the Randazza matter
or its own arcane rules. For two months, the bar also rebuffed HuffPost's
attempts to view records of Randazza’s disciplinary proceeding, despite their



high public-interest value. At one point, a lawyer for the bar insisted the records
were confidential and could only be obtained through a subpoena or a court
order — a stance that clashed with that of the Nevada Supreme Court. When
asked for the bar’s policy on sealing disciplinary records, the lawyer insisted it
was an “internal” and unpublished policy. The next day, he said the bar was
“implementing a new policy” and handed over the records.

Among them is a transcript of the June hearing when the bar accepted
Randazza’s guilty plea. During the hearing, Matthew Carlyon, another bar lawyer,
applauded Randazza for reforming his conduct and cited as evidence of the
metamorphosis several phone calls Randazza had placed to the bar’s ethics
hotline seeking advice.

“He is showing that he’s willing to change and not be out there endangering the
public,” Carlyon said. “That’s important because ... ultimately our job here is to
provide protection to the p'ublic. We're not here to discipline attorneys. That’s
not why we exist. We want to protect the public.”

Since then, Randazza has stayed true to form. In Montana federal court, he
disobeyed rules requiring him to keep the court informed about his disciplinary
proceedings. The judge, clearly upset, ordered Randazza in November to update
the court. When Randazza did, he mentioned his stayed suspension but said
nothing about his probation, despite describing it in detail to several other
federal courts.

Randazza may soon face “reciprocal discipline” in other states where he is
licensed. Following his discipline in Nevada, the bars in Arizona, California and
Florida have opened or will open their own reviews of his ethical violations. But
other bars tend to follow the example of the lead organization, and it is unclear if
these states will probe more deeply.

In a disciplinary proceeding against Randazza in Massachusetts federal court, he
has shown no remorse for his sleazy behavior and has already distorted reality in
an attempt to avoid a suspension. In one filing, he blamed Oron for his
solicitation of a bribe. He also audaciously told the court he didn’t “cause his
clients to suffer any actual harm or financial losses.”



“At every step of the way, that has proven to be untrue,” Dunlap countered.

Randazza pilfered the $60,000 Righthaven settlement from Liberty, according to
the arbitrator’s ruling. He caused Liberty to possibly miss out on another
settiement by not pursuing XVideos, one of his secret clients, for copyright
infringement. Randazza also viclated the terms of the $550,000 settlement he’d
negotiated with Oron — most significantly by helping his friend file a copycat
suit — causing Liberty to pay back $275,000 of the award.

This week, however, the Massachusetts court let Randazza off the hook. The
court declined to put the rogue attorney on probation and deferred a decision
about further reciprocal discipline until his Nevada probation ends in April 2020.
At that point, it's unclear what further discipline the court could even impose,
especially if Randazza stays out of new trouble, And, so, the lawyer of choice for
far-right extremists will continue to lawyer, at least for now — an example not so
much of what America prohibits these days but rather what it permits, provided
you belong to the right caste.

When reached by email, Randazza refused to comment for this story. He referred
HuffPost to his attorney, who also did not comment., Randazza’s attorney, it
turned out, was his expert witness from the Liberty arbitration — the one forced
under oath to essentially acknowledge Randazza's dishonesty. Last year, the
same attorney submitted an affidavit supporting a Randazza fee motion and, on
an attached resume, listed his expert witness experience. The records of the -
Liberty arbitration were by then public, but the man referred to the matter only
as Confidential v. Confidential. His online biography revealed more: Randazza's
attorney is a former chair and current member of the ethics committee of the

Nevada Bar.

Somewhere in Gloucester, looking out at his hometown and dreaming of zealotry,
the troll began to laugh.

Top illustration: Owen Freeman.



EXhlblt #4 _pubiic warning website dedicated to protecting the public from Marc Randazza

CorruptRandazza.com
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EXHIBIT 5



Exh ibit #5- Disciplinary Action Against Randazza

Nevada Bar Assaciation Complaint Against Randazza
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Case No. OBC15-0747

STATE BAR OF NEVADA
SOUTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA,

Complainant,

Vs, AMENDED COMPLAINT

MARC J. RANDAZZA, Esq.,
Nevada Bar No. 12265,

Respondent.

st et Vet it Vkt? Vit Vgt Vat® Viget? Vgt vt

TO: Marc J. Randazza, Esq.

¢/o Dominic Gentile, Esq.

Colleen McCarty, Esq.

Gentile Cristalli Miller Armeni Savarese

410 S. Rampart Blvd., Ste. 420

Las Vegas, NV 88145

PLEASE TAKE NOTICE that pursuant to Supreme Court Rule ("SCR") 105(2), as
amended effective March 1, 2007, a VERIFIED RESPONSE OR ANSWER to this Amended
Complaint must be filed with the Office of Bar Counsel, State Bar of Nevada, 3100 W.
Charleston Boulevard, Suite 100, Las Vegas, Nevada, 89102, within twenty (20) days of
service of this Complaint. Procedure regarding service is addressed in SCR 108.

Complainant, State Bar of Nevada (“State Bar") by and through its Assistant Bar
Counsel, David Rickert, alleges that:

1. Attorney Marc J. Randazza (“Respondént"), Bar No. 12265, is now a licensed

attorney in the State of Nevada, having had his principal place of business for the practice of

law in Ciark County, Nevada from at least June 2011 througlROAINTL2E, PG.0017
1-
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2. in or about June 2009, the Respondent drafted and signed a contract with
Excelsior Media Corp. (“Excelsior’) to become corporate in-house general counsel for
Excelsior. |

3. At that time, Excelsior was headquartered in California.

4, Excelsior is a related company to Corbin Fisher (“Corbin”), and has a subsidiary

called Liberty Media Holdings, LLC {“Liberty").

5. Excelsior, Corbin, and Liberty are involved in the production and distribution of
pornography.
6. After becoming general counsel, the Respondent performed legal work on

behalf of all three entities.
7. While the Respondent was still working as general counsel for Excelsior,

Excelsior relocated its corporate headquarters to Las Vegas, Nevada in approximately

February 2011,

8. As of the filing of this complaint, Excelsior remains an active domestic Nevada
corporation.

9. The ‘Resp‘ondent continued working as Excelsior's general counsel, and

relocated to Las Vegas himself in approximately June 2011.
10.  While the Respondent was an attorney admitted to practice in one or more other

states at that time, he was not admitted as a Nevada attorney until approximately January 6, |

2012.

11. A poriion of the Respondent’s work as general counsel was in pursuing
violations of Corbin/Excelsior/Liberty’s (“C./E./L.") intellectual property, for example individuals
or companies downloading or distributing CJ/E./L.'s pornographic materials without

appropriate payment or permission.

ROA VOL i, PG.0018
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12.  The Respondent, on behalf of Liberty, filed suit against FF Magnat Limited d/b/a
Oron.com (“Oron”) for alleged violations of his client's intellectual property.

13.  In July and August 2012, the Respondent engaged in multiple settlement
negotiations with Oron’s counsel. |

14.  in this time period, the Respondent was involved in settlement negotiations with
Oron for a payment to himself.

| 15.  The eventual amount agreed upon with opposing counsel was $75,000.00.

16. This $75,000.00 was to be paid to the Respondent as part of Oron's broader
settlement with his client.

17. One purpose of this payment was so that the Respondent would be conflicted
off of litigation against Oron in the future.

18.  On or about August 13, 2012, the Respondent presented an execution copy of
the Oron settlement agreement to CEO Jason Gibson for his signature.

19. At that time, Mr. Gibson noticed the proposed $75,000.00 payment amid the
other settlement provisions, and ésked the Respondent about it.

20.  This was the first t‘ime Mr. Gibson was made aware of the proposed $75,000.0d
payment to the Respondent, because the Respondent had not disclosed it to him prior to|
August 13, 2012. |

21.  Mr. Gibson was upset, and expressed concerns to the Respondent about the
payment of this $75,000.00. |

22. The Respondent did nét receive the $75,000.00 payment from any settlement
with Oron. |

23.  In August 2012, the Respondent loaned approximately $25,060.00 to Liberty, to

cover part of overseas legal fees that would be incurred in the Oron litigation.

5 ROA VOL |, PG.0019
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24.  On or about August 21, 2012, on the Respondent’s advice, Mr. Gibson signed a
promissory note on Liberty's behaif noting the te’rms of repayment of this $25,000.00 loan to
the Respondent.

25. Liberty was not advised of its right to seek the advice of independent counsei
with regards to this promissory note.

26. The Respondent did not obtain Liberty's informed consent, confirmed in writing,
to the essential terms of the transaction, and to the Respondent's role as a lender in the
transaction.

27. In mid- to late-August 2012, approximately $550,000.00 was sent to the
Respondent’s out-of-state trust account- this was a settiement payment in relation to the Oron
litigation.

28. The Respondeni's trust account, that received and held the $550,000.00, was
outside of Nevada. |
| 29. The Respondent resigned from his employment with C./E./L. on or about August |
29, 2012.

30. Between August 28 and August 30, 2012, the Respondent authorized, or
personally perférmed. multiple erasures of data on a C./E./L. corporate laptop computer that
was in his possession, and tﬁat he had used for work-related purposes.

31.  This faptop computer contained C./E./L. corporate information.

32. The Respondent was also in possession of a C./E./L. corporate iPhone, that he
had used for work-related purposes, and that contained C./E./L. corporate information.

33.  After resigning on August 29, 2012, for a time the Respondent refused to turn
over either the corporate laptop or the corporate iPhone.

34. The Respondent did later turn over the laptop and iPhone for examination.

ROA VOL i, PG.0020
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35. Forensic examination was performed on both the corporate laptop and the
corporate iPhone, i.n an attempt to recover deleted corporate data.

36. Some corporate data was recovered from these devices.

37. Other corporate data appears to have been permanently lost.

38. While corporate in-house general counsel for Excelsior (approximately June
2009 through August 2012), the Respondent maintained an outside legal practice and
separate law firm, and represented other clients.

39. One of these clients was an entity known as Bang Bros (or Bang Brothers), a
production company for pornography, and possible business competitor of C./E.A..

40. In or around June 2012, Liberty was negotiating for the possible acquisition of
Cddy Medi;e\, another pornography compény.

41.  In that same timeframe, the Respondent suggested to C./E./L. the possibility of
getting financing for the deal from Bang Bros.

42. The Respondent did not disclose the conflict of interest to C./E./L., and had
concealed it from C./E./L.

43. The Respondent never obtained informed consent, confirmed in writing, from
C./E.IL. for he or his firm to represent Bang Bros in the June 2009 - August 2012 timeframe.

44.  Another client the Respondent represented in the June 2009 - August 2012
timeframe was XVideos, a "tube site” that permitted users to upload copyrighted videos onto
its website.

45. One.or more of C./E./L.'s pornographic videos were uploaded to XVideos’ “tube
site,” without permission, and where they could be widely accessed by the public.

46. In or about January 2011, and again in or about September 2011, the

Respondent advised C./E./L. not to pursue a lawsuit against XVideos for violation of their

intetlectual property. ROA VOL i, PG.0021
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47. The Respondent did not disclose the conflict of interest to C./E/L., and had
concealed it from C./E./L.

48. The Respondent never obtained informed consent, confirmed in writing, from
C./E.IL. for he or his firm to represent XVideos in the June 2009 - August 2012 timeframe.

49.  Another client the Respondent represented in the June 2009 - August 2012
timeframe was PornGuardian- an anti-piracy company that works against violations of
pornographers’ intellectual property rights- who the Respondent represented starting
approximately in January 2011,

50. While the Respondent was representing C./E./L. in the 2012 litigation against
Cron, he also worked on negotiating a settlement for PornGuardian from Oron at the same
time, and corresponded with Oron’s counsel about this in early July 2012.

51. The Respondent did not disciose the conflict of interest to C./E./L., and had
concealed it from C./E./L.

52. The Respondent never obtained informe& consent, confirmed in writing, from
C./E/L. for he or his firm to represent PornGuardian in the June 2009 - August 2012
timeframe.

53.  Two other clients the Respondent represented in the June 2008 - August 2012
timeframe were Titan Media and Kink.com.

54. Titan Media is a pornography company, and a possible business competitor of
C./E.IL., who the Respondent represented since at least May 2011.

. 55. Kink.com is a pornography company, and a possiblé business competitor of
C/EIL. |
56. While the Respondent was representing C./E./L., in approximately mid-2012

(before resigning from C./E./L.) the Respondent worked on negotiating producer agreements

for Liberty with Titan Media and Kink.com. ROA VOL i, PG.0022
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57. The Respondent did not disclose either conflict of interest to C./E./L., and had
concealed both of them from C./E./L.

58. Thé Respondent never obtained informed consent, confirmed in writing, from
C./EJL. for he or his firm to represent Titan Media or Kink.com in the June 2009 - August
2012 timeframe.

59. The Respondent has peen engaged in protracted litigation with C./E./L. over his
employment and compensation since 2012, including arbitration and bankruptcy proceedings.

Count 1
RPC 1.4 (Communication)

60. Rule of Professional Conduct ("RPC") 1.4 states that “[a] Iawyer'shallz

. (1) Promptly inform the client of any decision or circumstance with respect to which the
chent's informed consent is required by these Rules;

(2) Reasonably consult with the client about the means by which the client's objectlves
are to be accomplished;

(3) Keep the client reasonably informed about the status of the matter;

(4) Promptly comply with reasonable requests for information; and

(6) Consult with the client about any relevant limitation on the lawyer’s conduct when
the lawyer knows that the client expects assistance not permitted by the Rules of Professional
Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

61. During his representation of C./E./L., Respondent failed to inform his client
about multiple conflicts of interest where he (or his law firm) represented multiple outside
clients requiring informed consent; in regards to a loan he made, failed to inform his client of
the need for informed consent, confirmed in writing, to the essential terms of the transaction,
and to the Respondent’s role as a lender in the transaction; and failed to inform his client of

the existence of multiple conflicts of interest, information that was reasonably necessary for

the client to make informed decisions in those matters.

ROA VOL i, PG.0023
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62. Based on the facts stated in paragraphs 23 through 28, and 38 through 58,
Respondent violated RPC 1.4.
Count 2
RPC 1.7 (Conflict of Interest: Current Clients)
63.- RPC 1.7 states that “(a) Except as provided in paragraph (b), a lawyer shall not

represent a client if the representation involves a concurrent conflict of interest. A
concurrent conflict of interest exists if:

(1) The representation of one client will be directly adverse to another client; or -

~ (2) There is a significant risk that the representation of one or more clients will be

materially limited by the lawyer's responsibilities to another client, a former client or a third
person or by a personal interest of the lawyer.

{b) Notwithstanding the existence of a concurrent conflict of interest under paragraph
(a), a lawyer may represent a client if:

(1) The lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) The representation is not prohibited by law;

(3) The representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding before a

tribunal; and
(4) Each affected client gives informed consent, confirmed in writing.”

64. During his representation of C./E./L., Respondent (or his law firm) repfesented |
multiple outside clients where the representation of the client was directly adverse to C./E./L.,
or there was a significant risk' that the representation of one .or more clients would be
materially limited by the lawyer's responsibilities to another client, a former client or a third
person or by a personal interest of the lawyer. In :=1dditionY the Respondent failed to obtain
informed consent, confirmed in writing, from C./E./L or any of the 6ther affected clients in
order to continue representing them despite the conflicts; in fact, the Respondent concealed
these conflicts.

65. Based on the facts stated in paragraphs 38 through 58, Respondent ‘violated

RPC 1.7.

1 ROA VOL I, PG.0024
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Count 3
RPC 1.8 (Conflict of Interest. Current Clients: Specific Rules)
66. RPC 1.8 states in part that “(a) A lawyer shall not enter into a business
transaction with a client or knowingly acquire an ownership, possessory, security or other

pecuniary interest adverse to a client uniess:

(1) The transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing in a manner
that can be reasonably understood by the client;

(2) The client is advised in writing of the desirability of seeking and is given a
reasonable opportunity to seek the advice of independent legal counsel on the transaction;
and

(3) The client gives informed consent, in a writing signed by the client, to the essential
terms of the transaction and the lawyer's role in the transaction, including whether the lawyer
is representing the client in the transaction.”

87. During his representation of C./E./L., Respondent loaned approximately
$25,000.00 to Liberty to cover part of overseas legal fees that would be incurred in litigation,
but Liberty was not advised of its right to seek the advice of independent counsel with regards
to this promissory note, and the Respondent did not obtain Liberty's informed consent,
confirmed in writing, to the essential terms of the transaction, and to the Respondent's rofe as
a lender in the transaction.

68. Based on the facts stated in paragraphs 23 through 26, Respondent viclated
RPC 1.8.

Count 4
RPC 1.10 (Imputation of Conflicts of Interest)
- 69. RPC 1.10 states in part that “[w]hile lawyers are associated in a firm, none of

them shall knowingly represent a client when any one of them practicing alone would be

prohibited from doing so by Rules 1.7, 1.8, or 2.2, unless the prohibition is based on a

ROA VOL I, PG.0025




10
11
12
13
14
15
16
17
18
18
20
21
22
23
24

25

personal interest of the prohibited lawyer and does not present a significant risk of materially
limiting the representation of the client by the remaining lawyers in the firm.”

70. During his representation of C./E /L., Respondent’s law firm represented outside
clients where the representation of the client was directly adverse to C./E./L., or there was a
significant ﬁsk that the representation of one or more clients would be materially limited by the
lawyer's (or ﬂﬁn's) responsibilities to another client, a former client or a third person or by a
personal interest of the lawyer. (n addition, the Réspondent's law firm failed to obtain
informed consent, confirmed in writing, from C./E./L or any of the other affected clients in
order to continue representing them despite the conflicts; in fact, these conflicts were
concealed. These conflicts are properly imputed to the Respondent as a member of the firm,
and they were not waived by the client(s).

71. Based on the facts stated in paragraphs 38 through 58, Respondent violated
RPC 1.10.

Count5
RPC 1.15 (Safekeeping Property)

72. RPC 1.15 states that “(a) A lawyer shall hold funds or other property of clients
or third persons that is in a lawyer's possession in connection with a representation separate
from the lawyer's own property. All funds received or held for the benefit of clients by a lawyer
or firm, including .advances for costs and expenses, shall be deposited in one' or more
identifiable bank accounts designated as a trust account maintained in the state where the
lawyer's office is situated, or eisewhere with the consent of the client or third person. Other
property in which clients or third persons hold an interest shall be identified as such and
appropriately safeguarded. Complete records of such account funds and other property shall

be kept by the lawyer and shall be preserved for a period of seven years after termination of

the representation. ROA VOL i, PG.0026
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(b} A lawyer may deposit the lawyer's own funds in a client trust account for the sole
purpose of paying bank service charges on that account, but only in an amount necessary for
that purpose.

{c) A lawyer shall deposit into a clierﬁ trust account legal fees and expenses that have
been paid in advance, to he withdréwn by the lawyer only as fees are earned or expenses
incurred.

(d) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this Rule
or otherwise permitted by law or by agreement with the client, a'lawyer shall promptly deliver
to the client or third person any funds or other property that the client or third person is entitled
to receive and, upon request by the client or third person, shall promptly render a full
accounting regarding such property.

(e) When in the course of representation a lawyer is in possession of funds or other
property in which two or more persons {one of whom may be the lawyer) claim interésts. the
property shall be kept separate by the lawyer until the dispute is resolved. The lawyer shall

promptly distribute all portions of the funds or other property as to which the interests are not

in dispute.”

73. During his representation of C./E./L. and afterwards, Respondent received and
held approximately $550,000.00 of a settlement payment to his client in an out-of-state trust
account, without the client's consent.

74. Based on the facts stated in paragraphs 27 and 28, Respondent violated RPC
1.15.

111
111
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Count 8
RPC 1.16 (Declining or Terminating Representation)

75. RPC 1.16 reads in part that “[u]pon termination of representation, a lawyer shall
take steps to the extent reasonably practicable to protect a client’s interests, such as giving
reasonable notice to the client, allowing time for employment of other counsel, surrendering
papers and property to which the client is entitled and refunding any advance payment of fee
or expense that has not been earned or incurred. The lawyer may retain papers relating to the
client to the extent permitted by other law.”

| 76. When the Respondent's representation of C./E/L. terminated, Respondent
refused to surrender his client's iPhone and laptop computer for a time, and erased his client’s
date from the corporate laptop- thus not turning over property to which the client was entitled.

77. Based on the facts stated in paraéraphs 29 through 37, Respondent violated
RPC 1.16.

Count?7
RPC 2.1 (Advisor)

78. RPC 2.1 reads in part that “[ijn representing a client, a lawyer shall exercise
independent professional judgment and render candid advice.”

79. During his representation of C./E./L., Respondent failed to give his client candid
advice on multiple occasions because of his conflicts of interest in relation to other clients, and
established a pattern of omission and deception with respect to C/E./L. that went to the heart
of the attorney-client relationship between them.

80. Based on the facts stated in paragraphs 12 through 58, Respondent violated

RPC 2.1.
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Count 8
RPC 5.6 (Restrictions on Right to Practice)
' 81. RPC 56 reads in part that “[a] lawyer shall not participate in offering or

making... [a]n agreement in which a restriction on the lawyer's right to practice is part of the

settiement of a client controversy.”

82. During -his representation of C./E./L., Respondent offered, and attempted to
have his client sign off on, an agreement to confiict himself off of future litigation against Oron
in exchange for a payment of $75,000.00. This payment was to be included as part of a
settlement between C./E./L. and Oron.

83. Based on the facts stated in paragraphs 12 through 22, Respondent violated
RPC 5.6.

Count 9
RPC 8.4 (Misconduct)

84. RPC 8.4 states in part that “[i]t is professional misconduct for a lawyer to:

(a) Violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
induce another to do so, or do so through the acts of another...

(c) Engage in conduct involving dishonesty, fraud, deceit or misrepresentation...”

85. During his representation of C./E./L., and as laid out through this Amended
Complaint, Respondent violated and attempted to violate the Rules of Professional Conduct
on multiple occasions. |n addition, he engaged in conduct “involving dishonesty, fraud, deceit
or misrepresentation” when he concealed his relationships to other clients from C./E./L. and
didn't advise C./E./L. of the conflicts of interest that he had.

86. Based on the facts stated in paragraphs 12 through 58, Respondent violated

RPC 8.4.
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WHEREFORE, Complainant prays as follows:

1. That a hearing be held pursuant to Nevada Supreme Court Rule 105;

2. That Randazza be assessed the costs of the disciplinary proceeding pursuant to
Supreme Court Rule 120(1); and

3. That pursuant to Supreme Court Rule 102, such disciplinary action be taken by
the Soufhern Nevada Disciplinary Board against Randazza as may be deemed appropriate
under the circumstances.

' Dated this 16" day of December, 2016.

STATE BAR OF NEVADA
C. Stanley Hunterton, Bar Counsel

o il il

David Rickert, Assistant Bar Counsel
3100 W, Charleston Boulevard, Suite 100
Las Vegas, Nevada 89102

(702) 382-2200 ‘

Attorney for State Bar of Nevada

ROA VOL i, PG.0030
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"CERTIFICATE OF SERVICE
The undersigned hereby certifies a true and correct copy of the foregoing AMENDED!

COMPLAINT was deposited via electronic mail to:

1. Oliver Pancheri, Esq. (Panel Chair): opancheri@santoronevada.com : Rachel

Jenkins rienkins@santoronevada.com
2. Dominic Gentile, Esq., Colleen McCarty, Esqg. (Respondent’s Counsel):
dgentile@acmaslaw.com ; cmecarty@gcmas!aw.com; Myra Hyde
mhyde@gcmaslaw.com and Stacey Concepcion sconcepcion@gcmaslaw.com
3. David J. Rickert, Esq. {Assistant Bar Counsel): davidr@nvbar.org (COURTESY
COPY)

DATED this 16" day of December, 2016.

-16-
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EXHIBIT #6
INTRIM ARBITRATION AWARD




Hon. Stephen E. Haberfeld
JAMS

555 W. 5th St., 32nd F].
Los Angeles, CA 90013
Tel: 213-253-97(4
Fax: 213-620-0100

Arbitrator

JAMS

MARC . RANDAZZA, JAMS No. 1260002283
Claimant, INTERIM ARBITRATION AWARD-

v,

EXCELSIOR MEDIA CORP., a Nevada
Corp.; LIBERTY MEDIA HOLDINGS, LLC,
a California limited liability company; and
JASON GIBSON, individually

Respondents.

l, THE UNDERSIGNED ARBITRATOR --- in accordance with the
arbitration provision in Section 8 of the Contract For Employment Agreement As
General Counsel Between Marce J. Randazza and Excelsior Media Corp., dated
June 6/10, 2009 ("employment agreement"), and based upon careful
consideration of the evidence, the parties' written submissions and applicable
law, and good cause appearing --- make the following findings, conclusions,
determ‘inations ("determinations”) and this Interim Arbitration Award, as

follows:



DETERMINATIONS

1. The determinations in this Interim Arbitration Award include
factual determinations by the Arbitrator, which the Arbitrator has determined to
be true and necessary to this award. To the extent that the Arbitrator’s
determinations differ from any party’s positions, that is the result of
determinations as to relevance, burden of proof considerations, and the weighing
of the evidence.

2. The Arbitrator has jurisdiction over the subject matter and over the
parties to the arbitration which are as follows: Claimant and Counter-
Respondent Marc ]. Randazza ("Mr. Randazza"), Respondents and
Counterclaimants Excelsior Media Corp. ("Excelsior"), Liberty Media Holdings,
LLC ("Liberty"), and Respondent Jason Gibson. !

3. On February 9, 10, 11, 12 and 13, 2015, the Arbitrator held in-person
evidentiary sessions on the merits of the parties' respective claims, counterclaims
and contentions. All witnesses who testified did so under oath and subject to
cross-examination. All offered exhibits were received in evidence.

3. This Interim Arbitration Award is timelv rendered. See Order of
June 1, 2015.

o. The following is a summary of the Arbitrator's principal merits

determinations:

! Except as otherwise stated or indicated by context, "E/L" shall be used to reference
Excelsior and Liberty, collectively and interchangeably for convenience in this Interim
Arbitration Award, only. Nothing should be inferred or implied that there is any
determination, or basis for any determination, that either or both of those entities are
"alter egos" of Jason Gibson or of any person or entity, Mr. Randazza failed to sustain
his burden of proof that either Excelsior or Liberty were or are "alter egos"” of
Respondent Jason Gideon or of any person or entity. Mr. Gideon will be dismissed as a
party in this arbitration. See Interim Arbitration Award, Par. 9, at p. 29, infra .

[E]



A.  Mr. Randazza voluntarily ended his employment by
Excelsior and Liberty.

B. Mr. Randazza's employment by Excelsior and Liberty was
not involuntarily terminated by Excelsior, Liberty or at all.?

C Whether or not Mr. Randazza's employment by E/L was
terminated voluntarily by Mr. Randazza or involuntarily by E/L, the principal
proximate cause for the ending of Mr. Randazza's employment was
Mr. Randazza's breaches of fiduciary duty and the covenant of good faith and
fair dealing, implied in his employvment agreement, as an employee, executive
and general counsel of E/L. The precipitating events which led to the end of
Mr. Randazza's employment was Mr. Gideon's having first learned on August
13, 2012 that Mr. Randazza had been involved in and successfully concluded
negotiations for a bribe in the amount of $75,000, to be paid to Mr. Randazza by
the other side in connection with resolution of high-importance litigation,
commonly referred to as the "QOron litigation," which had been initiated and
pursued on behalf of E/L by Mr. Randazza, as E/L's counsel of record. The
first indication of that was Mr. Gideon's noticing a provision included in an
execution copy of an Oron settlement agreement, presented to him for signature
by Mr. Randazza on that date, and Mr. Gideon's inquiring of Mr. Randazza
about that provision.

After initia] contacts with Mr, Randazza concerning what
Mr. Gideon discovered in the Oron settlement agreement, communications and
relations between Messrs. Gideon and Randazza noticeably chilled during

Mr. Randazza's remaining employment, which ended on August 29, 2012.

2 While not accepting Mr. Randazza's "core contentions” concerning the end of his
employment by E/L, the Arbitrator agrees with Mr, Randazza's assertion that "The
nature of Mr. Randazza's departure from Excelsior is central to several of his causes of
action, and crucial to the defenses Respondents raise” --- including whether there was a
breach of contract, wrongful termination, constructive lermination and/ or retaliatory
termination. Reply at p. 7:12-15. As also stated clsewhere herein, none of those claims
were proven.



The chilled relations, including greatly reduced
communication, was in stark contrast with the custom and practice of Messrs.
Gibson and Randazza, practically right up to August 13, 2012, being in regular,
frequent, cordial and occasionally sexually—peppéred communication with each
other by face-to-face meetings, texting and emails.

That Mr. Gideon's reaction was not feigned or a pretext for
anything asserted by Mr. Randazza in his competing narrative are shown by the
following:

1. A sudden and significant reduction of those
previously primarily electronic (i.e., email and text) éommunications -
beginning only after Mr. Gideoﬁ Jearned of the $75,000 bribe --- with
Mr. Randazza sending Mr. Gideon unresponded-to emails attempting to
attempting to salvage and revive his communications and relationship
with Mr. Gideon. |

2 Mr. Randazza beat a hasty retreat, in an attempt to
salvage the situation by offering to. pay the bribe money over to E/L, when
initially confronted by Mr. Gideon concerning the "bribe" provision in the Oron
settlement agreement, presented for Mr. Gideon's signature.

3. Mr. Gideon did not timely sign the execution copy of
the Oron settlement agreement, as negotiated and presented to him by
Mr. Randazza.

D. The ending of Mr. Randazza's employment E/L was not ---
as contended by Mr. Randazza --- (1) constructive discharge, proximately caused
by Mr. Gibson becoming distant and out-of-communication with Mr. Randazza,
which made it difficult or impossible for Mr. Randazza to get needed
instructions or direction in his employment by E/L as their general counse],
leading to Mr. Randazza's August 29, 2012 email of resignation from
employment, or (2) retaliatory termination, which was caused by Mr. Randazza's

having "expressed his feelings" of having been "upsct, betraved, offended, and



stressed” anything of a sexual nature whatsoever --- including, as highlighted
during hearing, a pornographic video shot in Mr. Randazza's office in April,
2012 or a homosexual oral copulation allegedly performed by Mr. Gideon and
another E/ L executive in the backseat of Mr. Randazza's car, which allegedly
greatly upset Mr. Randazza while he was driving his passengers back from a
party aboard Mr. Gideon's boat on August 9, 2012.

E. The immediately foregoing Determination's repeated use of the
word "allegedly” is because it is not necessary to resolve a conflict of evidence as
to whether the alleged sexual act in Mr. Randazza's car actually occurred or the
degree of upset it caused Mr. Randazza, if it actually occurred. That is because
the Arbitrator has determined that --- contrary to Mr. Randazza's central
contentions in this arbitration - the factual and legal cause of the end of Mr.
Randazza's employment had nothing whatsoever to do with anything having to
do with alleged sexual activity in Mr. Randazza's car --- alone or taken together
with a pornographic shoot which, without dispute, occurred in his office,
without prior notice to Mr. Randazza, but which the evidence shows did not
occur as alleged, was not stronglv or even negatively reacted to by Mr. Randazza
as initially alleged and did not, as shot or shown, include a photograph of
Mr. Randazza's family, as initially presented by Mr. Randazza.

The foregoing determination includes that anvthing relating to sex
--- including in connection with a filmed video in Mr. Randazza's E/ L office or
in the back seat of his car --- had nothing whatsoever to do with any decision ---
which the Arbitrator has determined was neither made or considered -
to terminate Mr. Randazza's E/L employment. 2012, There was no E/L
contrived pretext or any retaliat‘iun by E/L in connection with the cessation of

Mr. Randazza's E/L employment, which was entirely voluntary on

i
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Mr. Randazza's part.® For those reasons, the Arbitrator has determined that Mr.
Randazza failed to sustain his burden of proof required to establish his claims of
and relating to anything having o do with sex --- e.g., sexual harassment, hostile
work environment, constructive termination, retaliatory termination, etc.

F. As stated above --- and as picked up and amplified later in the
Determinations portion of this Award --- since the outset of the arbitration, Mr.
Randazza made highly-charged, sexually-based "core allegations” and his
claimed strong reactions to them in support of his statutory and contractual
claims, which were in the main disproved or not proved. That failure of proof

undermined and impaired Mr. Randazza's credibility concerning all of his

/7777
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testimony and his claims and related contentions.? The evidence established at

hearing was that Mr, Randazza intended that his allegations would induce

T The same is true with respect to Mr. Randazza's contention(s) that Mr. Gideon's
discovery of Mr. Randazza having been involved with and negotiating a 575,000 "bribe”
in connection with a settlement of the Oron litigation was a pretext for an carlier-formed
intention by Mr. Gideon to end Mr. Randazza's E/L emplovment.

+ Mr, Randazza's credibility was also undermined by the variance betweuen his testimony
and positions at hearing and his written Nevada State Bar submission concerning the
Oron litigation $75,000 bribe - including what, if anything, Mr. Gideon knew about it
and when, and who solicited the bribe in the first instance.

Mr. Randazza's credibility was also undermined by the variance between his
testimony and his EEOC submission. At hearing, Mr. Randazza admitied that the EEOC
complaint contained errors, but tried to explain them away by saving that he did nat
prepare it. That is not a sufficient excuse or explanation, in the circumstances.

Resolving a credibility-related issue presented in the post-hearing briefs conceming
asserted testimonial evasiveness implied by Mr. Randazza's body positioning and
whether he had eve contact with the Arbitrator (as asserted by Mr. Randazza in his
Reply), throughout his extensive testimony at hearing and primarily on cross-
examination, the Arbitrator observed that Mr. Randazza sat sideways in his chair,
relative to Claimant's counsel's table --- with his back to (i.e., 180 degrees away from) his
own counsel and 90 degrees away from Respondent's counsel --- albeit with his seated
body positioned toward the part of the wall behind and to Mr. Randazza's teft from

§]



Mr. Gideon to authorize a settlement financially favorable to Mr. Randazza,
based on Mr. Randazza's belief at the time --- and ultimately proven incorrect ---
that Mr. Gideon would so settle, rather than have to litigate true or false
allegations relating to his own sexuality, sexual activity, and the pornographic

nature of E/L's business. Mr. Randazza's miscalculation, as aforesaid, led to an

where the Arbitrator was seated. Mr. Randazza almost always listened to questions and
answered in that position --- leaning well forward and looking down or straight ahead
into "middle distance” in the direction of the wall behind where the Arbitrator was
scated. Mr. Randazza rarely answered a question on cross-examination with sustained
eye conlact with either the questioning attorney or the Arbitrator.

.The Arbitrator has determined, based on the evidence, that Mr. Randazza solicited the
bribe in the first instance, attempted to negotiate with Oron's counsel ways and means
whereby it would be concealed from and not become known by E/L, and disclosed it to
E/L, per Mr. Gideon, for the first time only on August 13, 2012, when the setilement
documentation prepared and presented for Mr. Gideon's signature on behalf of E/L by
Oron's counsel surfaced a $75,000 retainer payment to Mr. Randazza.

The Arbitrator has further determined that E/L never gave Mr. Randazza permission
or consent Lo solicit, negotiate or accept the $75,000 bribe,* or any bribe or any other
payment other than pavment of all proceeds being solely for the benefit of and
deposited to the account of his clients/ principals, E/L.

[*On August 13, 2013, Mr. Gideon handwrote an arrow and "Who gets this” next to the
575,000 payment provision in the copy of the execution copy of the Oron settlement
agreement presented to him by Mr. Randazza. The Arbitrator credits that notation as
being, first notice to and genuine surprise expressed by Mr. Gideon about any Oron
settlement payment not being made directly to E/L.

[That notation also was the genesis of a rapid unraveling of the theretofore close
professional and personal relationship, symbolized by Mr. Gideon'’s sharply reducing,
communications with Mr. Randazza and Mr. Randazza's repeated and ultimately
unsuccessful efforts to salvage his situation, by attempting to re-establish direct contact
with Mr. Gideon. As previously stated, the Arbitrator has not accepted Mr. Randazza's
central contention and narrative Lhat this state of affairs, triggered on August 13, 2012,
was manufactured by Mr. Gideon and served as a convenient or other pretext for an
carlier-decided termination of Mr. Randazza's employment.]

- The Arbitrator has not accepted that E/L's knowledge of or informed vonsent to any
such situation can be implied by non-objection and silence in response to an unspecific,
Delphic allusion in one of Mr. Randazza’s emails prior to August 13, 2012 or to My.
Randazza's after-the-fact, self-serving reference to alleged earlier communications,
wherein Mr, Randazza claimed in the later email to have "fully disclosed...overtures
about that."

In addition, except for admissions, anvthing which Mr. Randazza and his opposing
counsel in the Oron litigation, Val Gurvitz, communicated Lo each other lacked
credibility, because Mr. Randazza testified that he and Mr. Gurvitz routinely lied to cach
other in their settlement communications.



ultimately successful counterattack by E/L, via counterclaims in this arbitration,
centering on ethical and legal challenges to Mr. Randazza's conduct as E/L's
general counse] and litigation counse] during his employment by E/L. Mr.
Randazza's alleged misconduct consisted of engaging in ethically-prohibited
negotiations with adverse parties, including concerning monetary "bribes" to
"conflict (Mr. Randazza} out" from future litigation, further damaging E/L's
recovery in the Oron litigation by knowingly forwarding illegally "hacked"
computer data to counisel for another company, without authorization and in
contravention of an E/L settlement agreement, engaging in other prohibited
contlicts of interest, including representing competitors of E/L, not disclosing
and not obtaining informed written client consents from E/L where actual or
potential conflicts of interest arose, working and not disclosing that he was
wofking as a practicing lawyer on non-E/L matters during his employment
significantly in excess of what was contractually permitted, spoliation of
evidence to cover up the foregoing and his undisclosed intention to resign from
E/L's employment, including via planning and causing the deletion of legal files
and other relevant data from E/L-owned computers, taking control of client
funds, in form of Oron litigation settlement proceeds, and refusing to
unconditionally release the same to E/L.

G. As stated above, Mr. Randazza voluntarily ended his employment
by E/L. The principal evidence of that consisted of (1) Mr. Randazza's August
29, 2012 email to Mr. Gideon, (2) days before sending Mr. Gideon his August 29
.em'ail, Mr. Randazza cleaned out his personal belongings from his office, (3)
shortly after Noon on August 28 --- and more than 24 hours before sending his
August 29 email to Mr. Gideon --- Mr. Randazza had his corporate laptop
computer "wiped" the first-of four times during his last week of employment,
and (4) before that, Mr. Randazza was overheard td say "Fuck this shit, I quit,"

following a company "happy hour" event.



H.  Inhis August 29, 2012 email to Mr. Gideon, Mr. Randazza stated
that he could no longer represent the Company, i.e, E/L.3 In the circumstances
then known, Mr. Gideon and other E/L executives with whom he consulted
reasonably, and not hastily,® concluded from their review of Mr. Randazza's
August 29, 2012 email that Mr. Randazza had resigned from his employment.
Their conclusion was proven accurate by facts which became known after Mr.
Randazza's departure. Any actions taken by them based on that reasonable
belief did not result in any involuntary termination of Mr. Randazza's E/L
employment.

1 The lack of absolute, unquestionable, pristine clarity in Mr.
Randazza's August 29, 2012 carefully worded and crafted email that he was
resigning his employment was deliberate.

]. In addition to Mr. Randazza's disputed, disproved and unproved
allegations of sexual conduct engaged in or authorized by is important evidence
which established that Mr. Randazza was not either (1) a target of any
discriminatory or conduct which created a hostile work environment, because of
his being a heterosexual or "straight" male, or (2) offended by any of the sexually-
related conduct of which he has complained.

K. Prior to and subsequent to agreeing to go "in house" as E/L's
general counsel, Mr. Randazza was outside counsel to several companies
engaged in Internet pornography, including videos and stills available on openly
homosexual websites. Since at least the date of the commencement of his
employment as E/L's inside general counsel through his last day of E/L
employment, Mr. Randazza knew of and was not in any way uncomfortable with

Mr. Gideon's gay sexual orientation --- which was also that of most, but not all,

3 Mr. Randazza also said he could "potentially" work to wind up his E/L pending
matters. The Arbitrator interprets the inclusion of that to be part of Mr. Randazza's
crafted effort to both resign and leave open his attempt to engage Mr. Gideon directly.
¢ The Arbitrator has not accepted Mr. Randazza's assertion that "Respondents hastily
decided to call that {August 29, 2012 cmail] a resignation.” Mr. Randazza's Reply at p.
7:20-21.



of E/L's other executives -— and the frequent seasoning of business and socially-
related conversation and written communications with crude gay and other
sexual terms, references and a-llusions, which Mr. Randazza élso used.” Mr. .
Randazza was not embarrassed to be seen or filmed in full undress at a poolside
business-social event at Mr. Gideon's home. Mr. Randazza permitted and
encouraged his children to have warm personal relationships with Mr. Gideon,
who they called "Uncle."

L. The evidence was that the only complaints which Mr.
Randazza had concerning the pornographic filming in his offices in April 2012 ---
four months before the end of his employment --- were that (1) he was not given
the courtesy of advance notice of the shoot and (2) after the shoot was completed,
Mr. Randazza's office was not restored to just the way it had been before the
office was prepped for filming.

The preponderance of disputed evidence was not that Mr.
Randazza complained to Mr. Gideon centering on or in any way reasonably
relating to sexual discrimination or harassment or a hostile work environment
based on sex, including "male-on-male" sex, which has been recognized as a basis
for a legal claim. Accordingly, allegedly involuntary termination of Mr.
Randazza's employment, based on Mr. Randazza's April 2012 complaint about
the filming of pornography in his office --- which did not COﬂStifL.Ite statutorily
"protected activity" -- is not includible as a component for a statutory claim that
he had been fired in retaliation for making that complaint. Mr. Randazza's

complaint about the allegedly personally offensive oral copulation of Mr. Gideon

7 For example, Mr. Randazza admitted that he used the term "butthurt" - which he
alleged that Mr. Gideon used to demean his expression of feelings about the
pornographic filming in his office. In a series of texts about the shoot, Mr. Randazza
texted, in a crude possible sexual/ legal "double entendre," "Don't jizz on my briefs." Mr.
Randazza has admilted that "The Arbitrator has seen many texts and emails from Mr.
Randazza with informal, rough, vulgar content.” Reply at p. 10:9-10. In making a
different point, Mr. Randazza concedes hy assertion that "Respondents [have] conceded
that jokes and banter were common in the office."

10



in the back seat of his car on August 9, 2012 was not genuinely or deeply felt and
was made primarily for tactical reasons. Therefore, the end of Mr. Randazza's
employment was not and was not the pfoduct of anything retaliatory,.in
violation of public policy (e.g., engaging in protected activitv), as a matter of law:,
Moreover, the preponderance of the evidence is that Mr. Randazza

had advance notice of the filming of a pornographic video in his office and that
he did not either object or indicale that the noticed shoot was in any way ‘
objectionable or offensive to him. That evidence is the playful exchange of texts
between Messrs. Randazza and Gideon concerning the intended shoot and the
testimony of the director of the shoot, Chaz Vorrias, who testified that he advised
Mr. Randazza of the shoot in advance and received no objection from Mr.
Randazza.® |

M. Contrary to the strong impression created by Mr. Randazza's pre-
Arbitration Hearing narrative of allegations, there was no evidence that any
photograph(s) of his wife or children or anything personal of or concerning
Mr. Randazza or any member of his family, or in any way reasonably violative of
their respective personal privacy, were used or visible in the video. The
(possible) visibility of a painting on the wall of Mr. Randazza's office, which was
painted by Mr. Randazza's wife, is not to the contrary.

In the circumstances, there was no action taken which was

cither statutorily offensive or hostile.

N. Mr. Randazza's California Labor Code-based claims --- for
Excelsior's failure to (1} pay him his final wages in August 2012 (2nd Claim) or
(2) reimburse and indemnify his for business expenses incurred by him in during

2012 (1st Claim) --- fail as a matter of law. The same is true for Mr. Randazza's

¥ Mr. Vorrias testimony was not unfair surprise, Mr. Vorrias's admitted delction of his
emails with Mr. Randazza was done without knowledge of their significance in
connection with the dispute underlying this arbitration and, in the event, is not
attributable to either Excelsior or Liberty, because he was not a managing agent of either
entity.



claim for payment of all of his wage-related claims --- including payment of
raises, bonuses and repayment of his $25,000 loan. That is because -— at all times
relevant to those California Labor Code claims, since June 2011, Mr. Randazza
worked and lived in Nevada, to which Mr. Randazza relocated, as did E/L, in
order to continue as E/L's general counsel. As stated or indicated in a pretrial
ruling bearing on the same issue, (1) the California Labor Code, presumptively,
does not apply extraterritorially,® and does not apply to the facts and
circumstances of this case, and relatedljr, (2) that determination, concerning Mr.
Randazza's non-contractual claims, is unaffected by the California-as-governing-
substantive-law provision of Mr. Randazza's employment agreement with
Excelsior, which applies and contré)ls only as to breach-of-contract claims and
not, as in this instance, Mr. Randazza's statutory claims.10
In the event, Mr. Randazza was properly compensated for ali

services as to which he has asserted statutory and contractual claims.n

O.  Mr. Randazza's claim for unpaid wages and penalties under
Nevada NRS Sec.608.050 (3rd Claim) fails as a matter of law, because there is no
private right of action for enforcement of that statute. It is therefore not
necessary to decide whether the a claim has been stated under that statute.

P. As to Mr. Randazza's contractual claims -~ which are governed by
the Employment Agreement, including the provision that California law governs
its interpretation and enforcement, etc. --- (1) Mr. Randazza is not entitled to a

contractual severance payment, because he voluntarily resigned his

9 Sullivan v. Oracle Corp. , 51 Cal.4th 1191, 12016 (2011); Wright v. Adventures Rolling
Cross Country, Inc., 2012 U.S. Dist. LEXIS 104378 (N.D. Cal. 2012) (presumption against
extraterritorial application of state law applies to unpaid wage claims under California
Labor Code, plus "situs of the work" is the most important factor in determining
extraterritoriality, trumping residency and where wages are paid).

W See, e.g. Naravan v. EGL, Inc. , 616 F.3d 895, 899 (9th Cir. 2010).

Il For example, Mr. Randazza's bonuses were to be based on net and gross amounts
(which he acknowledged prior to the end of his employment), claimed compensation
raises were discretionary. Whatever Mr. Randazza was paid as compensation and
bonuses is subject to the remedy of disgorgement.
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employment,'? (2} Mr. Randazza is not entitled to anv payment for expenses in
connection with the annual International Trademark Association Conference,
which he did not attend, and (3) Mr. Randazza's bonuses were to be paid on "net"
amount, not "gross" amounts, as contended by Mr. Randazza. In the event, E/L
has been legally excused from any obligation to make any further contractual
payment, by reason of Mr. Randazza's material breaches of contract with respect
to the his obligations under the same contract, Mr. Randazza's employment
agreement. That is so under contract law principles --- separate and apart from
equitable principles, which are also applicable to contract claims, including the
equitable doctrine of unclean hands, which is applicable to Mr. Randazza's
contract claims.

Q. Turning to E/L's counterclaims, Mr. Randazza owed fiduciary
duties to E/L, because he was their in-house general counsel and their attorney
of record in fudicial civil actions, and an E/L executive and employee. As such,
Mr. Randazza owed E/L, as his clients, employers and principals, the highest
duty of loyalty and honesty in the performance of his professional and executive
obligations. That duty --- among other things --- included legal and ethical
duties of acting honestly and solely for the benefit of his
clients/emplovers/ principals, avoiding acting inconsistentlv with those duties,
and where actual or potential conflicts of interests existed to make full written
disclosure of the same and to obtain informed written consents from his
clients/ principals as to each and every such conflict of interest.  Each and all of
Mr. Randazza's ethical duties owed to his principals/clients was a legal fiduciary
duty owed to them. Mr. Randazza violated those fiduciary duties owed by him

to E/L, as his principals/clients/emplovers --- including by the following:

2 Gee Pars. 5(A), (B) and (G), supra, concerning Mr. Randazza's having voluntarily
ended his E/ L employment, including via and as evidenced by written and verbal and
non-verhal conduct. Mr. Randazza was contractually entitled to payment equivalent to
12-week severance only if his emplovment was involuntarily terminated.



(1) engaging in negotiations for monetary bribes to be paid to him --- including
the "Oron $75,000" which Mr. Gideon noticed, without Mr. Randazza's
affirmative disclosure of it ---- which would result in his being "conflicted out" of

future litigation or any disputes with parties then and/or in the future with

1117/
/11717
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interests adverse to E/L's interests (e.g., Oron, TNA),? (2) taking control for his
personal benefit of, and refusing to relinquish control over, Oron settlement
funds --- all of which ought to have been for the benefit and under the direction
and control of his principals/clients E/L, before and after the end of his
employment and representations on behalf of E/L --- (3) Mr. Randazza's
ordering and causing the deliberate "wiping" of his and legal assistant's

corporate laptops, as an integral part of his planned resigiiation as E/L's General

? Itisirrelevant that none of Mr. Randazza's negotiations concerning bribes —
including, the Oron bribe --- resulted in an actual bribe payment. See Mr. Randazza's
Reply at pp.4:24-5:1: "Yet despite years of discovery in this matter, Respondents have not
been able to point to a single 'bribe' paid to Mr. Randazza, or a single consumumated deal
between him and the opposing party." The Arbitrator has accepted, as an admission
by Mr. Randazza that "he repeatedly engaged in these 'bribe’ negotiations,” but the
Arbitrator has not accepted Mr. Randazza's testimony and further contention that he did
so "because they were par for the course in dealing with counsel for infringers and
because engaging in them was the best way to soften up the other side and get more
money for respondents.” Id., at p. 5:2.5.

In this arbitration, Mr. Randazza has established a virtually unbroken pattern of
asserting a legal/fiduciary variant of the sports cliché, "No harm, no foul." The
Arbitrator has not accepted those assertions --- including, for example, a professional
or fiduciary duty has been viclated, whether spoliation has been commitied, elc.

14



Counsel and outside counse] of record, and (4) Mr. Randazza's continuing and
undisclosed (and thus unconsented-to) legal work for clients (e.g., Bang Bros.,
XVideos, XNXX, Porn Garian, Titan Media, Kink), whose interests were actually
and potentially adverse to E/L's interests. 3

R. The Arbitrator respectfully disagrees with Mr. Randazza's expert
witnesses, who respectively testified that, under both Nevada and California
rules of ethics and/or professional responsibility, there were no violations of
fiduciary duty, if and because they concluded that there was no resulting harm.

The "fact of damage" or proximate cause is not an essential element
of either "duty" or "breach of duty” --- but rather a separate element of a claim or
cause of The Arbitrator's disagreement with Mr. Randazza's expert witnesses
centers

Whether or not Mr. Randazza's breaches of fiduciary duty
proximately resulted in damages sustained by Excelsior, Libérty or bdth of them
--- as a matter of sound public policy --- Mr. Randazza should not be allowed to
retain any pecuniary or legal benefit resulting from or closely connected to those
breaches.

For example, Mr. Randazza has included in his defense of his
admitted deletion of files and other legal information via multiple wipings of
company-owned computers the assertion that Respondents have not been able to
show any damage resulting from those mu]tip]e wipings. This is another ot Mr.
Randazza's assertions in this arbitration of "No harm, no foul” --- which the
Arbitrator has not accepted, primarily because of the violations of duties

constituting and/or including fiduciary duties. Ethical and other violations of

11 Mr. Randazza's legal work for non-E/L clients --- independent of the violations of Mr.
Randazza's cthical and fiduciary duties --- were significantly beyond the contractually-
permitted scope under his employment agreement. The Arbitrator may award the
equivalent to amounts of funds ordered to be immediately turned over by Mr. Randazza
to E/L. See Interim Arbitration Award, Par.
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fiduciary duties do not require "fact of harm" to be shown.by a preponderance of
the evidence or otherwise.

Moreover, in the circumstances of (1) multiple ethical violations
having been shown to have been committed by Mr. Randazza --- including
negotiating for and in the instance of the QOron settlement agreeing to a "bribe" to
be conflicted out of future litigation with adverse settling parties and other
conflicts of interest -— and (2) Mr. Randazza's ethical challenges shown in this
arbitration, there should be a presumption of "fact of harm" caused to E/L by Mr.
Randazza's conduct and, additionally, a presumption of Mr. Randazza's
intention to harm his clients by wiping everything off of his and his legal
assistant's company-owned computelis.

As E/L's inside general counsel and employee, Mr. Randazza had
a legal and fiduciary duty --- no later than when his employment ceased,
regardless of whether or not with or without cause and/ or by whom ended ---
to deliver every file and other pféce of data and/or information --- complete,
intact and undeleted, unmodified and immediately accessible and usable by E/L.
That included all files and data stored on the computers entrusted to Mr.
Randazza and his legal assistant Erika Dillon for their use by and on behalf of
WHBmwwdhmmmmﬁmmﬁﬁmﬂ%ﬁmmmmmWMmWMMwm
duties, they continued and continue to the day of the rendering of this award ---
including beyond Mr. Randazza's belated and resisted turnover of one of the
laptop computers --- because another laptop entrusted to Mr. Randazza remains
unreturned. Those continuing fiduciary duties owed by him to E/L exist,
including by reason of his exclusive control over the computers and thus
superior knowledge of what was on each computer's hard drive before and after
he had everything on the returned laptops completely and multiply deleted ---
including prior and in contemplation of his planned resignation on August 29,

2012.



In the circumstances, Mr. Randazza's generalized and unspecified
claims of privacy --- in attempted justification of his ordered completé and
multiple wipings of company-owned computers -— cannot be accorded weight or
cfedibi]ity. By the same token, that ordered conduct raises an inference that
whatever was deleted was known and intended by Mr. Randazza to be harmful
to him and any claims and contentions which he might make in any dispute with
E/L ---i.e., deliberate spoliation, in addition to conversion.

Mr. Randazza cannot escape liability for spoliation or conversion ---
or, additionally, violation of his fiduciary duties as an employee, executive and
general counsel of E/L, by reason of the same conduct - by claiming, as he has,
that Respondents have not shown any specific or tangible injury by reason of his
conduct in causing company-owned computers to be completely wiped of all
data prior to their resisted and belated return. In the circumstances --- and
paraphrasing former Defense Secretary Donald Rumsfeld — neither Respondent
should bear any burden or responsibility to come forward with any ‘evidence of
damage, when they do not know what they do not know. As stated above ---
with his actual exclusive knowledge of what was on the computers' hard drives,
before and because he ordered them to be completely wiped and, in.the instance
of his returned laptop, multiply wiped before ultimate return — Mr. Randazza
committed spoliation of evidence, as well as improper conversion of his
emplover's files, data and equipment and, in so doing, also violated his fiduciary
duties owed to E/ L.

5. The closure of the Nevada State Bar's file on the grievance filed by
E/L has not been given any weight in this arbitration. The reasons for that are
manifold, several of the most significant of which include the following: (1) the
State Bar did not reach the merits of E/L's grievance, (2) even if it would have,
the standard of evaluation would have been "clear and convincing evidence,”
rather than the standard applicable in this arbitration of "preponderance of the

evidence," (3) Mr. Randazza's response to E/L's grievance contained at least one
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material misrepresentation acknowledged during an evidentiary session in this
arbitration (that he stopped representing XVideos in 2009), (4} the Nevada State
Bar closed its file with an express statement that it has "no authority to take any
action which could affect the outcome of any civil disputes or litigation, (5) many
of the issues and much of the evidence presented in this arbitration (identities of
represented entities, retainer and billing records, emails, etc.) was not available to
be presented by E/L in support of its grievance (e.g., Mr. Randazza's assisting
Datatech, including via forwarding fruits of a disclosed (unnamed) computer
"hacker").

T. E/L was damaged in al least the amount of $275,000, by reason of
the Oron resettlement, as a direct and proximate result of events being set in
motion by Mr. Randazza's violations of fiduciary duty and other duties, by his
having secretly negotiated a $75,000 bribe to conflict himself out from suing Oron
in the future.

U. Mr. Randazza was unjustly enriched in the amount of $60,000. Of
that amount, $55,000 was paid to and received by Mr. Randazza's law tirm,
rather than E/1L., in connection with (1) Mr. Randazza's ostensibly pro bono
representation in connection with the so-called "Righthaven cases," of which E/L
was generally aware and consented to (A) with the understanding and on the
condition that Mr. Randazza was acting as a faithful, compensated E/ 1.
emplovee, including in compliance with his employment agreement, with costs
of the representation advanced by E/L, including compensation as employees of
Mr. Randazza and his legal assistant Erika Dillon, and (2) unaware that
compensation was to be or actually paid to Mr. Randazza, via his law firm, until
after the fact, indeed after Mr. Randazza's resignation from E/L emplovment.!3
Mr. Randazza also received $5,000 from James Grady, in connectlinn with E/L'

Oron litigation. Although Mr. Randazza testified, without corroboration, that

15 Of the $60,000 paid and received, {A) 555,000 was court-awarded attorneys’ fees,
which were paid to Mr. Randazza's law (irm, and (B} $5,000 was paid by James Grady.
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Mr. Grady's pavment was used for Oron litigation expenses, Mr. Randazza did
not disclose the receipt of the Grady $5,000 payment to E/L. In the
circumstances, and under principles of unjust enrichment, all compensation paid
to or for the benefit of Mr. Randazza should have been paid directly to E/L or
turned over to E/L by Mr. Randazza --- neither of which was done, immediately
or ever.

V. Mr. Randazza materially breached his employment agreement with
Excelsior by (1) acting as an atlorney in connection with the TNAFIix litigation
and the MegaUpload case, his concurrent representation of XVideos and/or
XNXX during his employment by Excelsior and (2) spending significantly
excessive time on non-Excelsior/ Liberty matters bevond contractually-permitted
time under his employment agreement with Excelsior and by failing to wind
down his non-Excelsior/ Liberty legal activities, as also provided in Mr.
Randazza's employment agreement.1®

| The extent of Mr. Randazza's contractual material breaches made
them also breaches of fiduciary duty - regardless of whether or not those
breaches of fiduciary duty were conflicts of interests, as some were.

W, Disgorgement of compensation paid by E/L to Mr. Randazza is an
availablc remedy, which is appropriate in the circumstances of Mr. Randazza's
clear and serious violations of fiduciary duty owed t6 E/L, and within the

Arbitrator's discretion, based on the evidence in this arbitration.’?

1o Mr. Randazza materially breached his employment agreement with Excelsior by
maintaining a private law practice, with billed hours shown Lo be in excess of that
permitted by that agreement, performing non-E/ L legal services during the time he
could and should have been performing services as E/L's General Counsel, and by
failing or refusing, consistent with ethical duties and requirements, to reduce and taper
off to zero his professional services for clients other than his emplover, E/L.

The extent of Mr. Randazza's contractual material breaches made them also breaches
of fiduciary duty --- regardless of whether or nol those breaches of fiduciary duty were
conflicts of interests, as some were.

17 See Burrow v. Arce, 997 S.W.2d 229 (Tex. 1999} ("Burrow"}(remedy of
forfeiture/ disgorgement upheld, including court discretion to determine whether sonw
or all compensalion paid to attorney who breached fiduciary duty of lovally owed to
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There is no requirement that causation or "fact of damage" be shown.'® There is

no valid reason te distinguish between an executive who is "in house" general

client to be forfeited or disgorged, where clear and serious violation(s) of fiduciary duty
shown). ‘

® That is because, among other reasons, one of the primary purposes of a remedy like
forfeiture/disgorgement for breaches of fiduciary duty is to deter, not reward and to
remove incentives of fiduciary disloyalty —-- including by denying the benefits of
disloyalty, regardless of provable or even actual harm to the principal, including after
payment of compensation. As the Texas Supreme Court pertinently stated in Burrow in
connection with the remedy of forfeiture/ disgorgement as a deterrent and disincentive
for an attorney or other agent to breach of fiduciary duty:

"Pragmatically, the possibility of forfeiture of compensation discourages an agent

from taking personal advantage of his position of trust in every situation,

no matter the circumstances, whether the principal may be injured or not.

The remedy of forfeiture removes any incentive for an agent to stray from his duty of

loyalty based on the possibility that the principal will be unharmed or may have
difficulty proving the existence of amount of damages." _

The California cases cited by Claimant are distinguishable. Frye v. Tenderloin
Housing Clinic, Inc., 38 Cal 4th 23 (2006)("Frye"), Slovensky v. Friedman, 142 Cal App.
4th 1518 (2006) ("Slovensky"). The appellate court's conclusion in Slovensky was based
on its misreading and / or misstatement of the Supreme Court's holding and the basis
and reasoning for its holding in Frye --- which was, in effect, a "one-off" opinion strongly
driven by the facts and public policy considerations articulated and emphasized by the
Supreme Court in the opinion. The Slovensky court's mistake is highlighted by its
reliance on what it called the "Frye rule” --- which was no such thing, or at least not as
stated and relied on by the court in Slovensky.

. There would be little or no reason for the remedy of disgorgement, if there was a so-
called "Frye rule" as misstated by the Slovensky court and urged by Mr. Randazza.
If fact of damage and extent of damages must be proven by a preponderance of the
evidence, in order to obtain disgorgement, that remedy would be rendered duplicative
of the remedy of compensatory damages, except in name only. Moreover, the strong
public policy to deter and remove any incentive for clear and serious violations of
fiduciary duty - where injury to the client or other principal might be difficult or
impossible to prove, as a matter of compensable damages - would be severely
undermined.

In Frye, the California Supreme Court appears to have been offended by the
plaintiff/ client's overreach in the circumstances. The Court determined not that the
remedy of disgorgement was legally unavailable but, rather, that its application --- in the
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counsel and other corporate executives with respect to the availability of the
remedy of forfeiture/ disgorgement of compensation for breaches of fiduciary
duty.’ While it might be less easy to determine the appropriate amount of
disgorgement --- because, for example, the compensation paid is not a fixed
percentage, as in an all-or-nothing legal or brokerage contingency fee
arrangement, contractual hourly arrangements, etc. --- that is not a disqualifying
factor or consideration. Considerations of proportionality and non-overlap with
an award under other remedies are applicable.

Disgorgement will Be applied to E/L-paid compensation received
by Mr. Randazza in connection with litigation and other engagements on behalf
of non-E/L clients --- in mateﬁal breach of contract, while employed by E/L and
beyond the significantly limited scope of his employment agreement (in terms of
subject matter and time) and/ or, in all events, in violation of his professional and
fiduciary duties owed to his principal/client/employer, E/L. See Par. 1(V),
above.

None of the expert witnesses who testified concerning breaches of
legal ethics and fiduciary duties by attorneys and remedies for such breaches

opined that disgorgement is unavailable in all instances. The Arbitrator had the

special context of a technical failure to properly register for the practice of law by a
public interest non-profit organization, engaged in what the Court considered to be

. important, worthy public interest work, expressly supported by the Court (including by
affirming very substantial statutory attorneys' fees awards, as stated in that opinion) —-
was "grossly disproportionate to the wrongdoings" of the defendant there and therefore
"would constitute a totally unwarranted windfall" to the plaintiff there. 38 Cal.4th, at

p- 50. Erye, therefore, is distinguishable from the facts of this case.

Because the basis {or ils opinion was wrong, Slovensky is distinguishable or, more
aptly, inapplicable to Mr. Randazza's proven clear and serious ethical and fiduciary
breaches in this case. '

15 See Zakibe v. Ahrens & McCarron, Inc., 28 5.W.3d 373, 385-386 (Mo. Ct. App. 2000)
(executive's breaches of fiduciary duty resulted affirmed forfeiture of his right to

"all compensation, including bonuses and severance pay to which he may have been
entitled"); Riggs Investment Management Corp. v. Columbia Partners, LLC, 966 F. Supp.
1250, 1266-1267 (DDC 1997} (former chairman and CEO of corporation forfeited all
salary, bonuses and other compensation paid from the time disloyal action began, as
determined by the appellate court, to date of end of employment six months later).
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sense, however, that Mr. Joseph Garin came close to opining that causation
and/or "fact of damage” caused by an assumed breach of an ethical/fiduciary
duty is or should be a prerequisite to the imposition of disgorgement, with which
opinion the Arbitrator respectfully disagrees (if that is Mr. Garin's opinion).? In
so opining, Mr. Garin (as did Mr. Randazza's California expert witness, Ms. Ellen
Peck) testified that --- based on information provided by Mr. Randazza --- there
was nol a single instance of an ethical violation, with which the Arbitrator aiso
respectfully agrees, based on all of the evidence adduced at hearing,

See Burrow v. Arce, 997 SW.2d 229 (Tex. 1999) and Restatement of

.Agencv 3d, Sec. 8.01 comment d(?).

X. While Mr. Randazza's obtaining Mr. Gideon's signature on the
promissory note for Mr. Randazza's $25,000 loan to E/L for Hong Kong legal
fees was rife with ethical infirmities, in the exercise of the Arbitrator's discretion,
the Arbitrator will not void the underlying loan. However --- again in the
exercise of the Arbitrator's discretion --- the Arbitrator will limit the benefit of
that decision to allowing Mr. Randazza to assert an offset, under this paragraph,
to anv and all amounts awarded on E/L's counterclaims, up to a maximum
amount ot $25,000 (i.¢., no interest) --- which right of offset shall be conditional
upon Claimant’s transfer to Respondent Liberty of all Oron settlement-related
and other E/L funds held in Claimant's attorney trust account,®! plus inlerest at
the legal rate of ten percent (10%) per annum from August 29, 2012.

Y. E/L are the prevailing parties in this arbitration. As such one or
both of Respondents is or may be entitled to contractual attorneys fees under the

emplovment agreement.®

2 Mr. Garin conceded, on cross-examination, that Section 37 of the Restlatement 3rd of
The Law Governing Lawvyers does not say that a showing of actual monetary loss is
required for disgorgement of attorney compensation.

1 See Interim Arbitration Award, Pars. 4 & 5, at p. 28, infra.

 See Interim Arbitration Award, Pars. 8 at pp. 28-29, infra.
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INTERIM ARBITRATION AWARD

Based upon careful consideration of the evidencé, the applicable law, the
parties' written submissions, the Determinations hereinabove set forth, and good
cause appearing, the Interim Arbitration Award in this arbitration is as follows:

1. Claimant and Counter-Respondent Marc ]. Randazza ("Claimant")
shall take nothing by 'any of his claims set forth in his Amended Arbitration
Demand. '

2. Claimant shall pay Respondent(s) the following sums and
amounls, as and for monetary damages in connection with Respondents'
counterclaims. Said amounts are exclusive and non-duplicative of any amount
separately and additionally awarded to Respondents as part of the remedy of
disgorgement. See below.

Said amount includes the amount of $275,000, plus pre-award
interest from August 13, 2012, at the legal rate of ten percent {(10%) per annum, as
and for monetary damages in connection with the resettlement of the Oron
litigation, as a direct and proximate result of Claimant's violations of fiduciary
duty in connection with his negotiating for a $75,000"bribe" (to conflict him out
of future re-presentation against Oron) as part of the resolution of the Oron
litigation.

Said amount will include the amount of $60,000, by which amount
Claimant was unjustly enriched --- in that Claimant (via his law firm), rather
than either Respondent received (A) $60,000 in connection with Claimant's
ostensibly pro bono representation in connection with the Righthaven cases,
while compensated for Claimant's time spent on the representation as employee,
in the course of his emplovment, as to which representation the costs were
advanced by Claimant's employer, and (B) received from James Grady in
connection with the Oron litigation.

Said amount will include the amount of $3,215.98 - as and for

Respondents' expenses reasonably incurred in connection with QUIVX forensic
3 )



examination and attempted restoration of data on employer-owned laptop
computers and an iPhone used and returned, as applicable, by Claimant and
Erika Dillon. In addition, an amount yet to be determined, in the exercise of the
Arbitrator's discretion, will be awarded for Claimant's spoliation and conversion
of Excelsior's and Liberty's files and other data contained on employer-owned
laptop computers entrusted to Claimant and Erika Dillon during their
employment by Respondents or either of them. The additional amount awarded
will be set forth in a further and/or amended interim arbitration award and/or
in the final arbitration award.

3. Claimant shall pay Respondent Excelsior the amount of $197,000.00
--- as and for disgorgement of an appropriate amount of Claimant's employment
compensation (including Salary and bonuses) paid under his employment
agreement).

The awarded amount under this paragraph is non-duplicative of
and does not overlap with any amount award‘as monetary damages under any
other paragraph of this Interim Award.

The amount awarded under this paragraph does not include
disgorgement based on Claimant's post-employment violations of fiduciary
duty. That is because it appears to the Arbitrator that they are instances of
Respondents having rights without a remedy --- as the limits of case law on
disgorgement do not extend to post-employment violations of fiduciary duty:.

Disgorgement shall be based on Claimant's violations of fiduciary
duty -—-including as acting as an attorney in connection with the TN AFlix
litigation and the MegaUpload case, Claimant's concurrent representation of
XVideos and/or XNXX during his employment by Excelsior and spending
excessive, undisclosed, time on non-Excelsior/ Liberty matters far beyond
contractually-permitted time under his employment agreement. |

4. Claimant is hereby ordered forthwith (i.e., within ten (10) days of

the date of the issuance of this Interim Arbitration Award) to turn over to
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Respondents all Oron-related funds and, further, an additional $30,000 of non-
Oron-related client funds of Respondents --- which funds have been held in
Claimant's attorney trust account --- plus pre-award interest at the legal rate of
ten percent (10%) per annum from August 29, 2012.

3. An accounting of Claimant's attorney trust account is hereby
ordered --- including to ensure compliance with Paragraph 4 hereof. The
accounting shall be performed by a qualified third-party accountant and/or
accounting firm appointed and/or approved by the Arbitrator. The cost and
expense of which shall be borne solely by Claimant — although Respondents
may advance the funds necessary for the accounting, subject to ordered
reimbursement by Claimant. Claimant is hereby ordered to cooperate fully with
the ordered accounting,.

6. - Claimant is hereby ordered to return the as-yet-unreturned
company-owned laptop to Respondents' counsel forthwith --- and in no event
later than ten (10} days from the date of the issuance of this Interim Arbitration
Award.

7. Respondent shall be awarded as damages or costs reasonably
incurred with this litigation, expenses reasonably incurred by QVIX or similarly
qualified expert vendor --- up to a maximum of $3,500 --- in connection with the
vendor's performance of successful and/ or attempted retrieval of data a report to
the Arbitrator of what, if anything was deleted from the computer and when.

8. Respondents and Counterclaimants Excelsior Media Corp. and
Liberty Media Holdings, LLC shall be afforded the right in this arbitration to
establish their rights --- if any, and according to proof - to contractual attorney's
fees and costs.

Counse] for the parties are ordered to immediately commence and
diligently conduct and conclude meet—and—coﬁfer communications and to submit

to the Arbitrator within ten (10) days of the issuance of this Interim Arbitration



Award an emailed proposed briefing and hearing schedule for any application
for contractual attorney's fees and costs.

9. Respondent Jason Gideon will be dismissed as a party to this
arbitration. _

Subject to further order and/or a further and/or amended interim
arbitration award, and the Final Arbitration Award, this Interim Arbitration
Award, including the Determinations hereinabove set forth, is intended to be in
full settlemeﬁt of all claims, issues, allegations and contentions, on the merits,
submitted by any party against any adverse party in this arbitration. Subject to
the immediately preceding sentence, claims and requests for relief not expressly

granted in this Interim Arbitration Award are hereby denied.

' <\
Dated: June 3, 2015

STEPHEN‘EWBERFELD
Arbitrator
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EXHIBIT #7

UTAH FEDERAL COURT MEMORANDUM AND DECISION
ORDER
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

PURPLE INNOVATION, LLC, a Delaware
limited liability company, ‘
MEMORANDUM DECISION AND
Plaintiff, ORDER

V.

HONEST REVIEWS, LLC, a Florida

Corporation, RYAN MONAHAN an Case No. 2:17-cv-138-DB

individual, and GHOSTBED, INC a

Delaware corporation, : District Judge Dee Benson
Defcndanfs.

Before the court is Plaintiff’s Motion for Sanctions. (Dkt. No. 229.) In its motion,
Plaintiff requests sanctions for ﬁefendants’ submission of misleading and false statements to the
court in opposing Plaintiff"s requ;est for preliminary injunction. Pursuant to civil rule 7-1(f) of
the United States District Court for the District of Utah Rules of Practice, the court elects to
determine the motion on the basis of the written memoranda and finds that oral argument would

not be helpful or necessary. DUCivR 7-1(f).

FACTUAL BACKGROUND
Plaintiff is a manufacture;r of bed-in-a-box mattresses and other bedding products.
(Compl. ' at 9 19-29.) Plaintiff advertises and sells its products solely through an e-commerce
platform, rather than maintaining’ brick and mortar stores. (/d. at 1 29.) Because Plaintiff relies
strictly on an e-commerce sales sfrategy, online comment and review websites can have a

significant impact on Plaintiff’s business. (/d. at 7 38-39.)

VAl references 1o the Complaint herein refer to the Second Amended Complaint. {Dkt. No. 266.)
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In January 2017, a new mattress review website—www.honestmattressreviews.com-—
owned by Defendant Honest Re\;ricws, LLC (“HMR™) and operated by HMR’s sole owner,
Défendant Ryan Monahan (“Monahan™), began to post reviews of vatious mattress and bedding
i)roducts. (Id. at 119, 10, 44.) HMR’s reviews or “articles™ about Plaintiff’s products suggested a
link between a white powder useid on some of Plalintiff's products and cancer-causing agents. (/d.
at 9 47, 53-54.) For example; ohe article compared the powder to a “ground down...plastic
mustard container” or “glass coke bottle,” which consumers will inhale every night for “eight to
-ten hours.” (/d. at § 71.) The article, alluding to Plaintiff’s product, also included a video of the
“cinnamon challenge,” in which lpeople were coughing, gagging, spitting, crying, and choking on
cinnamon. (/d. at 4 72-74.) Plai:lltiff received low marks on the HMR site, including an image of
a large red “X,” while its competitors, including Defendant GhostBed, Inc. (“GhostBed™),
received favorable marks. (/d. atj] 82))

The HMR website repeatedly stated that it was not influenced by any mattress company
and that it did not receive financial compensation for its reviews. (/d. at 1 155-64.) Some of
those statements included that HMR “receives zero affiliate commissions,” “does not have any
affiliate commission sales relatioﬁships with mattress companies,” and is “free from corporate or
conglomerates. . .[that] silence or shape editorial narratives and truths.” (/4. at 19 158-63.) The
site also asserted that the posts on HMR “have total editorial independence” for which “[n}o one
has influence.” (/d. at 9 163.) The HMR website also stated that it is not interested in
“influencing a f)urchasc decision to ﬁromote a company” or in “a few large companies

controlling the narrative.” (/d. at Y 164.)
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Plaintiff filed its Complaint on February 24, 2017, alleging claims for false advertising
and false association under the Lanham Act and Utah common law, tortious interference with
economic relations, defamation, trade libél and injurious falsehood, civil conspiracy, and
violation of the Utah Truth in Advertising Act. (Compl. at 9§ 220-72.) Plaintiff alleged that the
statements made about its products, _including their connection to cancer-causing agents, are
false. (Id. at 1§ 221-25.) Plaintiff also alleged that the statements on the HMR website regarding
its intellectual and financial indépendence from any mattress company are false, and that
Monahan, the sole owner and operator of HMR, was closely affiliated with Plaintiff’s direct
competitor, GhostBed. (/d. at i68.) Accordingly, Plaintiff concluded that HMR’s purported
“reviews” were actually commercial advertising and promotion that “materially misrepresented
the nature, characteristics, and qualities” of Plaintiff’s products, while failing to disclose the
close affiliation with its competitor. (/d. at {1 222-23.)

On February 27, 2017, Pllaintiff requested an ex parte Temporary Restraining Order to
prohibit Defendants from posting false or misleading statements regarding its products. (Dkt. No.
8.) The court originally denied Plamntiff”s motion for ex parte relief, holding that the Plaintiff had
“failed to meet its burden to show what efforts ha[d] been made to provide notice, why notice
should not be required in this ca;se, and whether immediate irreparable injury [would] result
before the adverse party [could] be heard in opposition.” (Dkt. No. 13.) Following entry of that
Order, Plaintiff’s attorney submitted an additional declaration outlining multiple efforts made to
notify Defendants of the case, including indications that Defendants had received actual notice
and that Defendants appeared to be avoiding service of process. (Dkt. No. 14.) Based on this

showing, along with Plaintiff’s evidence of a stroﬁg showing of an affiliation between
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Defendants and substantial likelihood of success on the merits, the court entered Plaintiff’s
requested Temporary Restraining Order on March 2, 2017. (Dkt. No. 16.)

The following day, on March 3, 2017, Plaintiff filed a Motion for Order to Show Cause
Why Defendants Should Not Be Held in Contempt. (Dkt. No. 17.) In that Motion, Plaintiff
argued that Defendants had failed to comply with the Temporary Restraining Order and had,
instead, posted an inflammatory article about the lawsuit on the HMR website. (/d.) Defendants
opposed the Motion and filed Motions to Dissolve the T.R.O. on March 9, 2017. (Dkt. Nos. 28,
36.) In support of their Motions, Defendants submitted two Declarations, the Declaration of
Marc Wemer (Dkt. No. 31) and the Declaration of Ryan Monahan. (Dkt. No. 30.)

In his Declaration, Marc 'Wemer, CEO of GhostBed (“Wemer™), stated that “GhostBed
does not have any affiliation whatsoever with co-defendants Honest Reviews LLC or Mr.
Monahan.” (Dkt. No. 31 at § 6.) Werner stated that GhostBed does not own, operate, direct,
control or contribute to honesnnéttressrevigws.com and that GhostBed “did not, and does not,
remunerate Mr. Monahan or Honest Reviews LLC in any way for anything they do in connection
with the honestmattressreviews.com website.” (Id. at Y 4-7.) Wemer affirmed that “Mr. Monahan
18 ndt, and has never been, an emﬁloyee, director, or officer of GhostBed,” (/4. atq 11,) and that
when Monahan identified himself on Twitter and LinkedIn as “Chief Brand Officer” of
GhostBed, he did so “mistaken]y'.” (Id. at § 14.) Wermner further stated that Monahan is “not a
member of GhostBed’s marketing department or any other GhostBed department™ and does not
have an office, phone extension, or email address with GhostBed. (/4. at 1 15-19.) Wemer

stated that Monahan has “no monetary interest in the success of GhostBed” and “receives no
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compensation either directly or indirectly from GhostBed for the content he publishes on
honestmattressreviews.com.” (/4. at 9 20.)

Werner acknowledged GhostBed’s connection with Monahan in only one paragraph,
stating that GhostBed uses' Achieve Marketing for branding and marketing consultation services
and that “[i]n the past, Achieve used another entity, Social Media Sharks, to consult on online
presence issues for its clients, including GhostBed.” (/d. at § 12.) Werner acknowledged that
chial Media Sharks is associated with Monéhan, but did not acknowledge any current
relationship between GhostBed and Social Media Sharks or GhostBed and Monahan. (/d.)

Monahan’s Declaration similarly disavowed any significant business relationship
between GhostBed and Monahan. Monahan stated that he is the sole member and president of
Honest Reviews, LLC, which operates honestmattressreviews.com, and the founder, co-owner,
and CEO of Social Media Sharks, a Florida marketing company. (Dkt. No. 30 at 47 2-3.)
Monahan stated that “Defendant GhogtBed currently contracts with Achieve Agency to perform
social media marketing. Achieve Agency in turn engages Social Media Sharks to provide a
portion of those services. Social Media Sharks provides similar services to over twenty-five other
companies.” (/d. at § 6.) Although Monahan admitted that he identified himself as Chief Brand
Officer of GhostBed on LinkedIn, Twitter, and at a conference in September 2016, he stated that
he did so without GhostBed’s knowledge and that GhostBed “scolded {him] for doing so, and
insisted that [he] stop.” (/d. at 1Y 7-8.) Monahan also stated that he has never had an office or
phone extension with GhostBed.-(]a’. atq9.)

Monahan similarly disavowed a financial relationship between the Honest Mattress

Reviews website and GhostBed. He stated that the website has a single source of income—
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Google Adsense—and that Honést Reviews, LLC has never received any consideration from
GhostBed, nor has any company, person, or product had any influence over reviews on.the HMR
website. (/d. at ] 11-13.)

The court held a hearing on the Motions regarding the Temporary Restraining Order on
March 14, 2017. At the hearing, ;counscl for Defendants reiterated the content of the Declarations
submitted by their clients. Mr. Randazza, counsel for Monahan, strongly argued tﬁat Monahan
was an independent journalist entitled to full protection under the First Amendment. Mr.
Randézza repeatedly referred to Monahan as a “consumer journalist” and “consumer reporter”
(March 14, 2017 Heaning Transcript at 44: 14-15, 23), even asserting that the court did not have
authority to find otherwise. (/d. ﬁt 46-47.) He referred to the HMR site as a “consumer journalist
publication just like Consumer Rieports[.]” (/d. at 44: 15-16.) With respect to the allegation that
Monahan was, in fact, closely affiliated with GhostBed, Mr. Randazza stated: “if we believe this
entire conspiracy that this whole thing was cooked up back in Octobér_ to be a shadow marketing
campaign for GhostBed, that would require a degree of creativity and just a degree of plotting
that even Alexander Dumas could not have imagined when he wrote the Count of Mont.e Cristo™
and stated that “these fantasies are probably best used in fiction.” (/d. at 46:1-6, 8-11.) Mr,
Randazza’s coy acknowledgement of a relationship between Monahan and GhostBed was only in :
passing: “‘we have a contractor who is a contractor to a contractor and we have no desire to hide
that relationship.” (/d. at 49: 4-6.) Mr. Randazza referred té the alleged close relationship
between Monahan and Ghosthd! as ““a very convoluted conspiracy theory that just does not

‘make any sense.” (/4. at 52: 16-18.)
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Counsel for GhostBed, Ms. Y ost, similarly indicated that no relevant business
relationship existed between Monahan and GhostBed. Ms. Yost referred the court to Werner’s
Declaration testimony that “GhostBed does not compensate the website owner, which is Honest
Reviews, or Mr. Monahan in connection with that website.” (Id. at 56: 4-6.) Ms. Yost further
emphasized: “Neither Honest Reviews nor Mr. Monahan have been compensated by GhostBed
to produce this website or any of the content on it. GhostBed has declared under the pains and
penalties of perjury that it had absolutely nothing to do with the posts before or after the T.R.O.
was entered.” (/d. at 56: 14-18.) Ms. Yost acknowledged an “attenuated” relationship between
Monahan and GhostBed, stating that “Monahan is a marketing consultant and he works for
many, many organizations and clients ..., including GhostBed[.]” (/d. at 57: 3-4.) However, Ms.
Yost argued that GhostBed was no different from any of Monahan’s other marketing clients and
that “two swomn declarations ... say that there is no money trail between GhostBed and the
website where Purple’s harm is happening.” (/4. at 57: 19-24; 61: 10-12.)

Based on the strong representation from both Werner and Monahan and their lawyers’
arguments regarding the absence of a relevant, current business relationship between them, the
court dissolved the Temporary Restraining Order. (Dkt. No. 59.)

On May 24, 2017, Plaintiff filed a Motion for Preliminary Injunction, which was based ‘
on evidence and a request for relief similar to that in Plaintiff’s original Motion for Temporary
Restraining Order. (Dkt. No. 115.) Plaintiff did not appear to have sufficient new evidence to
support entry of a Preliminary Injunction. However, approximately one month later, on June 28,
2017, Plaintiff submitted a Supplemental Memorandum in suppoit of its Motion, attaching a

newly obtained Declaration from GhostBed’s former Director of Marketing, Ms. Calisha
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Anderson, (Dkt. No. 137.) In that Declération, Ms. Anderson confirmed the bulk of Plaintiff’s
suspicions regarding the. relationship between Monahan and GhostBed. (/d.)
In her Declaration, Ms. Anderson explained that:

e She was émployed as Director of Marketing of GhostBed from October 2016 until June 7,
2017. (Dkt. No. 137-1 at | 4.)

¢ Shortly after beginning her new job, she learned she had “very little actual authority for
GhostBed’s marketing” and Monahan “was the real ‘Director of Marketing.”” (/4. at y 5, 8.)

e Monahan “controlled every aspect of the GhostBed website from before the time [Ms. |
Anderson] was hired.until the day that [she] left GhostBed.” (Id. at 11.)

¢ Monahan “was on the agenda” fqr every weekly staff meeting Ms. Anderson attended. (/4. at
. 14, 15.)

e Monahan attended GhostBed staff meetings telephonically and “led the discussion” regarding
marketing. (fd. at g 16.) '

¢ Monahan “frequently used the email address ryan@ghostbed.com to communicate with
others, including in the systém used to send out email blasts.” ({d. at 9 43.)

o Monahan “was the Chief Brand Officer of GhostBed, and he held himself out as such in his
communications with others....” (Id. at 141.)

¢ During Ms. Anderson’s employment, Monahan spoke on the telephone regularly with
Werner and visited GhostBed’s offices from time to time. (/d. at ] 17, 21.) |

o Shortly after being hired, Ms. Anderson was informed by CEO Wemer’s daughter, Ashley
Werner, “that Ryan was the real ‘Director of Marketing™ and that “Monahan’s marketing

decisions trumped [Ms. Anderson’s] marketing decisions.” (/4. at 9 8.)



Democratic Party deploying anti-fascists as its foot soldiers. (Antifa almost
universally despise the Democratic Party.)

He also tweeted this:

The difference between patriotism (love of country) and nationalism (blind

devotion to country, usually with a chauvinistic assertion of superiority) should
be obvious to a lawyer who represents nationalists. And as someone who
represents white nationalists, Randazza would know that in the U.S. the word
“nationalism” is linked to a violent and racist anti-democratic ideology.

He just doesn’t care.
Throne Of Lies

The rise of Trump has brought a common arc of radicalization on the political
right into sharper relief — that of the contrarian troll who gets lost in his
provocations and mutates into something dangerous. Just as some snarky
libertarians turned into neo-Nazis and Tucker Carlson was a conservative snot

before morphing into a megaphone for white nationalist talking points,

Randazza, too, appears to have transformed on his trollish journey through the
legal system.

And like Carlson, who gets to spout hate on Fox News because he’s a millionaire
who once wore a bowtie on CNN, Randazza benefits from the trappings of
privilege. His Georgetown law degree and admission to five state bars offer him
what people targeted by his clients rarely receive: the benefit of the doubt.
Consider a recent front-page Wall Street Journal story that focused on Gab and
quoted Randazza as a First Amendment expert. Incredibly, the story failed to
mention that Randazza has served as Gab's attorney. Consider, too, that Fox
News, CNN, Vice News and others have credulously given Randazza a platform to

polish his brand.

But his own profession has shown the least skepticism. Less than a week after
the confirmation of Brett Kavanaugh to the Supreme Court, the journal of the
American Bar Association ran a short column by Randazza lamenting how easy it
is for “vindictive lying women" to ruin the lives of innocent men. Randazza



neglected to tell his ABA editors he'd already run the column on a right-wing
legal blog. He also failed to offer any proof for his claim in the column that he
currently represents (“at a deep discount”) multiple women who have survived

sexual assault.

He did, however, have a message for sexual assault victims.

“I believe in their right to tell their story without being sued for it,” he wrote,
Last year, Randazza was suing a woman for telling her story about being raped.

Randazza gets away with those sorts of moves because many people assume
basic honesty from lawyers. The legal system does too.

“It would take too much time and energy to second-guess and check up on
everybody all the time,” said Bernie Burk, a legal ethics expert and former
professor at the University of North Carolina School of Law. “Generally speaking,
if you're reasonably clever and selective about your dishonesty, you can get away
with a great deal before the system catches you.”

Randazza's duplicity, whether clever or selective, has been constant. Even in
recent cases that do not involve porn or Nazis, he has made a mockery of the
truth. In Utah federal court, he was — until a few weeks ago — defending a man
named Ryan Monahan who ran a website called Honest Mattress Reviews and
had been sued by Purple, a mattress manufacturer, after Monahan allegedly lied
on his site about Purple’s products being covered with a cancer-causing white
powder. Purple declared that Monahan had a business relationship w1th one of
its main competitors, GhostBed. :

In court, Randazza adamantly argued that Monahan was “an independent
journalist” entitled to full protection under the First Amendment. He dismissed
the GhostBed connection as a “conspiracy” that “even Alexander Dumas could
not have imagined when he wrote the Count of Monte Cristo.”

The conspiracy turned out to be real. A witness came forward with evidence
proving that Monahan “effectively acted as [GhostBed’s] head of marketing” and
was being paid $10,000 a month by GhostBed. Randazza and Monahan had



misled both the U.S. Court of Appeals for the 10th Circuit and, repeatedly, the
Utah federal court. '

“Interference with the judicial process here was substantial,” U.S. District Judge
Dee Benson wrote, adding that Monahan's violations were “sufficiently egregious
that perjury prosecutions would, and perhaps should be, an appropriate
consideration.”

In February, Benson ordered sanctions be imposed on Monahan and his
business, Honest Reviews LLC. A few weeks later, Monahan sold his website to
Brooklyn Bedding, another mattress company, and had it wire the money
directly to Randazza to pay Monahan'’s “legal debt.” In July, Benson awarded
Purple approximately $92,000 in sanctions from Monahan. When Purple’s
lawyers contacted Randazza to collect, he told them Monahan didn’t have the
money. Randazza had drained his client dry.

“So do what you gotta do,” he told Purple’s lawyers.

A desperate Monahan sent a letter to the judge saying he wanted to settle with
Purple. Randazza then filed a motion to withdraw from the case “as a matter of
professional ethics,” leaving Monahan to scramble to find replacement counsel.

“Everything that has exploded in this thing has been because of what [Randazza]
has done,” Monahan told HuffPost.

Yet Monahan, who said he has a limited grasp of the law, is the one on the hook
for sanctions. He is the only one whom the judge suggested should face perjury
charges, despite the judge’s ruling that Randazza had also “vigorously asserted”
misrepresentations in court.

“You know what I like about my life?” Randazza once told a legal blog. “There’s
not a motherfucker in this world who ever says, ‘I'm ambivalent about Marc
Randazza.’ That is what scares me ... people being ambivalent about me.”



OWEN FREEMAN FOR HUFFPOSTWhere Randazza winds up next on his journey
through the sewers of the legal system is anyone’s guess. “I did not get where I
am by having a reputation for being someone who would stab others in the

back,” he once said.

Lowering The Bar

Randazza had escaped sanctions in Utah. But in Nevada, his long disciplinary
proceeding was nearing its end. It had been half a decade since Liberty alerted
the Nevada Bar to Randazza’s misbehavior. The porn company had given the bar
thousands of pages of evidence about its former in-house counsel’s conflicts of
interest and solicitation of bribes, his misrepresentations about fees and use of
privileged and confidential material.

The bar treats multiple offenses and a "pattern of misconduct” as aggravating
circumstances that can justify harsher discipline, so Dunlap, the Excelsior vice
president who wrote the company’s bar complaints, made a deliberate point of
including that phrase. “We felt that would be the kicker, that once they had seen
that that pattern had been demonstrated that it would leave no room for being
wishy-washy or letting him off easy,” Dunlap said.

Randazza, in an effort to hang on to his law license, conceded as little as possible.
He submitted a conditional guilty plea to the bar confessing to two of the nine
ethical violations the bar alleged that he’d committed. The first forbids certain



conflicts of interest and concerned a shady loan Randazza made Liberty; the
second prohibits a lawyer from restricting his right to practice and was related to

the Oron bribe.

In exchange for this plea, Randazza asked the bar for a stayed suspension and |
probation — a slap on the wrist. But the bar was under no obligation to give it'to
him. The baseline sanction for the violations Randazza admitted is suspension.

On Oct. 10, the order came down in Nevada Supreme Court.

“We hereby suspend Marc ]. Randazza for 12 months, stayed for 18 months,” it
read.

That was Randazza's punishment: a stayed suspension and probation, plus a
small fine and 20 hours of education in legal ethics. He will avoid actual
suspension if he “stays out of trouble” during his probation, according to the

order.

The system had finally caught him. And the system didn’t seem to much care. The
bar didn't pursue Randazza's solicitation of other bribes or his other conflicts of
interest. Nor did it investigate whether Randazza despoiled evidence, lied to
courts in fee motions or used privileged information that might have been

obtained illegally. '

What the bar did find were “mitigating circumstances” to allow for lighter

punishment. Randazza, for instance, had no prior discipline in Nevada. Another

factor was the “time delay” between his ethical violations and the disciplinary
-hearing — a delay the bar helped cause by dismissing Liberty’s initial complaint.

“We had ... to essentially lay out everything for the [Nevada] Bar and then once
we handed it to them on a silver platter, they weren't willing to go the distance,”

Dunlap said.

Here was Randazza’s privileged white-collar tribe, policing itself, barely, behind
closed doors. The bar refused multiple requests to discuss the Randazza matter
or its own arcane rules. For two months, the bar also rebuffed HuffPost’s
attempts to view records of Randazza’s disciplinary proceeding, despite their



high public-interest value. At one point, a lawyer for the bar insisted the records
were confidential and could only be obtained through a subpoena or a court
order — a stance that clashed with that of the Nevada Supreme Court. When
asked for the bar’s policy on sealing disciplinary records, the lawyer insisted it
was an “internal” and unpublished policy. The next day, he said the bar was
“implementing a new policy” and handed over the records.

Among them is a transcript of the June hearing when the bar accepted
Randazza’s guilty plea. During the hearing, Matthew Carlyon, another bar lawyer,
applauded Randazza for reforming his conduct and cited as evidence of the
metamorphosis several phone calls Randazza had placed to the bar’s ethics

hotline seeking advice.

“He is showing that he’s willing to change and not be out there endangering the
public,” Carlyon said. “That’s important because ... ultimately our job here is to
provide protection to the public. We're not here to discipline attorneys. That'’s
not why we exist. We want to protect the public.”

Since then, Randazza has stayed true to form. In Montana federal court, he |
disobeyed rules requiring him to keep the court informed about his disciplinary
proceedings. The judge, clearly upset, ordered Randazza in November to update
the court, When Randazza did, he mentioned his stayed suspension but said
nothing about his probation, despite describing it in detail to several other

federal courts.

Randazza may soon face “reciprocal discipline” in other states where he is
licensed. Following his discipline in Nevada, the bars in Arizona, California and
Florida have opened or will open their own reviews of his ethical violations. But
other bars tend to follow the example of the lead organization, and it is unclear if
these states will probe more deeply.

In a disciplinary proceeding against Randazza in Massachusetts federal court, he
has shown no remorse for his sleazy behavior and has already distorted reality in
an attempt to avoid a suspension. In one filing, he blamed Oron for his
solicitation of a bribe. He also audaciously told the court he didn’t “cause his
clients to suffer any actual harm or financial losses.”




“At every step of the way, that has proven to be untrue,” Dunlap countered.

Randazza pilfered the $60,000 Righthaven settlement from Liberty, according to
the arbitrator’s ruling. He caused Liberty to possibly miss out on another
settlement by not pursuing XVideos, one of his secret clients, for copyright
infringement. Randazza also violated the terms of the $550,000 settlement he'd
negotiated with Oron — most significantly by helping his friend file a copycat
suit — causing Liberty to pay back $275,000 of the award.

This week, however, the Massachusetts court let Randazza off the hook. The
court declined to put the rogue attorney on probation and deferred a decision
about further reciprocal discipline until his Nevada probation ends in April 2020.
At that point, it’s unclear what further discipline the court could even impose,
especially if Randazza stays out of new trouble. And, so, the lawyer of choice for
far-right extremists wiil continue to lawyer, at least for now — an example not so
much of what America prohibits these days but rather what it permits, provided

you belong to the right caste.

When reached by email, Randazza refused to comment for this story. He referred
HuffPost to his attorney, who also did not comment. Randazza's attorney, it

~ turned out, was his expert witness from the Liberty arbitration — the one forced
under oath to essentially acknowledge Randazza's dishonesty. Last year, the
same attorney submitted an affidavit supporting a Randazza fee motion and, on
an attached resume, listed his expert witness experience. The records of the
Liberty arbitration were by then public, but the man referred to the matter only
as Confidential v. Confidential. His online biography revealed more: Randazza's .
attorney is a former chair and current member of the ethics committee of the

Nevada Bar.

Somewhere in Gloucester, looking out at his hometown and dreaming of zealotry,
the troll began to laugh.,

Top illustration: Owen Freeman.



Exhibit #4 ~Public warning website dedicated to protecting the public from Marc Randazza

CorruptRandazza.com
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Exhi bit #5- Disciplinary Action Against Randazza

Nevada Bar Association Complaint Against Randazza
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Case No. OBC15-0747

STATE BAR OF NEVADA
SOUTHERN NEVADA DISCIPLINARY BOARD

STATE BAR OF NEVADA,

Complainant,

VS. AMENDED COMPLAINT

MARC J. RANDAZZA, Esq.,
Nevada Bar No. 12265,

Respondent.

Tt Nt Naget” St gt Vgt N Vrmat’ Vauptl Vgt Nt

TO: Marc J. Randazza, Esq.
c/o Dominic Gentile, Esq.
Colleen McCarty, Esq.
Gentile Cristalli Mifler Armeni Savarese

410 S. Rampart Bivd_, Ste. 420

Las Vegas, NV 89145

PLEASE TAKE NOTICE that pursuant to Supreme Court Rule ("SCR") 105(2), as
amended effective March 1, 2007, a VERIFIED RESPONSE OR ANSWER to this Amended
Complaint must be filed with the Office of Bar Counsel, State Bar of Nevada, 3100 W.
Charleston Boulevard, Suite 100, Las Vegas, Nevada, 89102, within twénty (20) days of
service of this Complaint. Procedure regarding service is addressed in SCR 109.

Complainant, State Bar of Nevada (“State Bar} by and through its Assistant Bar
Counsel, David Rickert, alleges that:

1. Attorney Marc J. Randazza ("Respondent”), Bar No. 12265, is now a licensed

attorney in the State of Nevada, having had his principal place of business for the practice of

law in Clark County, Nevade from at least June 2011 throug{REBASTBL2E, PG.0017
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2, in or about June 2009, the Respondent drafted and signed a contract with
Excelsior Media Corp. ("Excelsior”) to bepome corporate in-house general counsel for
Excelsior. |

3. At that time, Excelsior was headquartered in California.

4. Excelsior is a related company to Corbin Fisher ("Corb‘in"). and has a subsidiary

called Liberty Media Holdings, LLC (“Liberty").

5. Excelsior, Corbin, and Liberty are involved in the production and distribution of
pornography. -
6. After becoming general counsel, the Respondent performed legal work on

behalf of all three entities.

7. While the Respondent was still working as general counsel for Excelsior,

Excelsior relocated its corporate headquarters to Las Vegas, Nevada in approximately

February 2011.

8. As of the filing of this complaint, Excelsior remains an active domestic Nevada
corporation.

9. The Respondeht continued working as Excelsior's general counsel, and

relocated to Las Vegas himself in approximately June 2011,

10.  While the Respondent was an attorney admitted to practice in one or more other

states at that time, he was not admitted as a Nevada attorey until approximately January 6,

2012.

11. A portion of the Respondent's work as general counsel was in pursuing
violations of Corbin/Excelsior/Liberty's (“C./E./L.") intellectual property, for example individuals
or companies downloading or distributing C./E./L.'s pornographic materials without

appropriate payment or permission.

ROA VOL {, PG.OGLE
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12.  The Respondent, on behalf of Liberty, filed suit against FF Magnat Limited d/b/a
Oron.com (“Cron”) for alleged violations of his client's intellectual property.

13.  In July and August 2012, the Respondent engaged in multiple settlemeﬁt
negotiations with Oron'’s counsel. )

14. In this time period, the Respondent was involved in settlement negotiations with
Oron for a payment to himseif.

15.  The eventual amount agreed upon with opposing counsel was $75,000.00.

16. This $75,000.00 was to be paid to the Respondent as part of Oron's broader
settlement with his client.

17.  One purpose. of this payment was so that the Respondent would be conflicted
off of litigation against Oron in the future.

18.  On or about August 13, 2012, the Respondent presented an execution copy of
the Oron settlement agreement to CEQ Jason Gibson for his signature.

19. At thaf time, Mr. Gibson noticed the proposed $75,000.00 payment amid the
other settlement provisions, and asked the Respondent about it.

20.  This was the first time Mr. Gibson was made aware of the proposed $75,000.00
payment to the Respondent, because the Respondent had not disclosed it to him prior to
August 13, 2012.

21.  Mr. Gibson was upset, and expressed concemns to the Respondent about the

payment of this $75,000.00.
22. The Respondent did not receive the $75,000.00 payment from any settlement

with Oron.

23. In August 2012, the Respondent loaned approximately $25,000.00 to Liberty, to
cover part of overseas legal fees that would be incurred in the Oron litigation.

ROA VOBL i, PC.001S
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24.  On or about August 21, 2012, on the Respondent's advice, Mr. Gibson signed a
promissory note on Liberty's behalf noting the terms of repayment of this $25,000.00 loan to
the Respondent.

25. Liberty was not advised of its right to seek the advice of independent counsel
with regards to this promissory note.

26.  The Respondent did not obtain Liberty's informed consent, confirmed in writing,
to the essential terms of the transaction, and to the Respbndent‘s role as a lender in the
transaction. ‘ ,

27. In mid- to late-August 2012, approximately $550,000.00 was sent to the
Respondent's out-of-state trust account- this was a settlement payment in relation to the Oron
litigation.

28. The Respondent's trust account, that received and held the $550,000.00, was
outside of Nevada.

29.  The Respondent resigned from his employment with C./E./L. on or about August
29, 2012, |

30. Between August 28 and August 30, 2012, the Respondent authorized, or
personally performed, multiple erasures of data on a C./E./L. corporate laptop computer that
was in his possession, and that he had used for work-related purposes.

31.  This laptop computer contained C./E./L. corporate information.

32.  The Respondent was also in possession of a C./E./L, corporate iPhone, that he
had used for work-related purposes, and that contained C./E./L. corporate information.

33.  After resigning on August 28, 2012, for a time the Respondent refused to turn
over either the corporate laptop or the corporate iPhone. |

34. The Respondent did later turn over the taptop and iPhone for examination.

ROGA VOL [, PG.0O020
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35. Forensic examination was performed on both the corporafe laptop and the
corporate iPhone, in an attempt to recover deleted corporate data.

36. Some corporate data was recovered from these devices.

37. Other corporate data appears to have been permanently lost.

38. While corporate in-house general cbunsel for Excelsior (approximately June
2009 through August 2012), the Respondent maintained an outside legal practice and
separate law firm, and represented other clients.

39. One of these clients was an entity known as Bang Bros (or Ba'ng Brothers), a
production company for pornography, and possible business competitor of C /E./L.

'40. In or around June 2012, Liberty was negotiating for the possible acquisition of
Cody Media, another pornography company.

41. In that same timeframe, the Respondent suggested to C./E./L. the possibility of
getting financing for the deal from Bang Bros.

42. The Respondent did not disclose the conflict of interest to C./E./L., and had
concealed it from C./E./L.

43. The Respondent never obtained informed consent, confirmed in writing, from
C./E./L. for he or his firm to represent Bang Bros in the June 2009 - August 2012 timeframg.

44.  Another client the Respondent represented in the June 2009 - August 2012
timeframe was XVideos, a “tube site” that permitted users to upload copyrighted videos onto
its website.

45.  One or more of C./E./L.'s pornographic videos were uploaded to XVideos’ “tube
site,” without permission, and where they could be widely accessed by the public.

46. In or about January 2011, and again in or about September 2011, the

Respondent advised C./E./L. not fo pursue a lawsuit against XVideos for violation of their

intellectual property. ROA VOL i, PG.0021
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47. The Respondent did not disclose the conflict of interest to C./E./L., and had
concealed it from C./E/L.

48. The Respondent never obtained informed consent, confirmed in writing, from
C./E.IL. for he or his firm to represent XVideos in the June 2009 - August 2012 timeframe.

49.  Another client the Respondent represented in the June 2009 - August 2012
timeframe was PornGuardian- an anti-piracy company that works against violations of
pornographers' intellectual property rights- who the Respondent represented starting
approximately in January 2011.

50. While the Respondent was representing C./E./L. in the 2012 litigation against
QOron, he also worked on negotiating a settlement for PornGuardian from Oron at the same
time, and corresponded with Cron’s counsel about this in early July 2012.

: 51.1 The Respondent did not disclose the confiict of interest to C/E./L., and had
concealed it from C./E./L.

52. The Respondent never obtained informed consent, confirmed in writing, from
C/EIL. for he or his firm to represent PornGuardian in the June 2009 - August 2012
timeframe.

53.  Two other clients the Respondent represented in the June 2009 - August 2012
timeframe were Titan Media and Kink.com.

54. Titan Media is a pornography company, and a possible business competitor of
C./E./L., who the Respondent represented since at least May 2011,

55. Kink.com is a pornography company, and a possible business competitor of
C./E./L.

56. While the Respondent was representing C./E./L., in approximately mid-2012

(before resigning from C./E./L.) the Respondent worked on negotiating producer agreements

for Liberty with Titan Media and Kink.com. : RGA VOL [, PG.0022
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57. The Respondent did not disclose either conflict of interest to C./E./L., and had
concealed both of them from C/E./L.

58. The Respondent never obtained informed consent, corifirmed in writing, from
C./E./L. for he or his firm to represent Titan Media or Kink.com in the June 2009 - August
2012 timeframe.

59. The Respondent has been engaged in protracted litigation with C./E./L. over his
employment and compensation since 2012, including arbitration and bankruptcy proceedings.

Count 1

RPC 1.4 (Communication)
60. Rule of Professional Conduct ("RPC™) 1.4 states that “[a] lawyer shall:

(1) Promptly inform the client of any decision or circumstance with respect to which the

client's informed consent is required by these Rules;
(2) Reasonably consult with the client about the means by which the client's objectives

are to be accomplished,
(3) Keep the client reasonably informed about the status of the matter;

(4) Promptly comply with reasonable requests for information; and
(5) Consult with the client about any relevant limitation on the lawyer's conduct when
the lawyer knows that the client expects assistance not permitted by the Rules of Professional

Conduct or other law. '
(b) A lawyer shall explain a matier to the extent reasonably necessary to permit the

client to make informed decisions regarding the representation.

61. During his representation of C./E./L., Respondent failed to inform his client
about muitiple conflicts of interest where he (or his law firm) represented multiple outside
clients requiring informed consent; in regards to a loan he made, failed to inform his client of
the need for informed consent, confirmed in writing, to the essential terms of the transaction,
and to the Respondent's role as a lender in the transaction; and failed to inform his client of
the existence of multiple conflicts of interest, information that was reasonably necessary for

the client to make informed decisions in those matters.

RCOA VOL |, PG.00O23
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62. Based on the facts stated in paragraphs 23 through 26, and 38 through 58, |
Respondent violated RPC 1.4.
Count 2
RPC 1.7 (Confiict of Interest: Current Clients)
63. RPC 1.7 states that “(a) Except as provided in paragraph (b), a lawyer shall not

represent' a client if the representation involves a concurrent conflict of interest. A
concurrent conflict of interest exists if:

(1) The representation of one client will be directly adverse to another client; or
(2) There is a significant risk that the representation of one or more clients will be
materially iimited by the lawyer's responsibilities to another client, a former client or a third

person or by a personal interest of the lawyer.
(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph

(a), a lawyer may represent a client if:

(1) The lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(2) The representation is not prohibited by law;

(3) The representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding before a

tribunal; and
(4) Each affected client gives informed consent, confirmed in writing."

64. During his representation of C./E./L., Respondent (or his law firm) represented
mu‘Itiple outside clients where the representation of the client was directly adverse to C/E/L.,
or there was a significant risk that the representation of one or more clients would be
materially limited by the lawyer's responsibilities to ancther client, a former client or a third
person or by a personal interest pf the lawyer. in addition, the Respondent failed to obtain
informed consent, confirmed in writing, from C/E/L or any of the other affected clients in
order to continue representing them despite the conflicts; in fact, the Respondent concealed
these conflicts.

65. Based on the facts stated in paragraphs 38 through 58, Respondent violated
RPC 1.7.

/11 ROA VOL I, PG.00Z4
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Count 3
RPC 1.8 (Conflict of Interest: Current Clients: Specific Rules)

66. RPC 1.8 states in part that “(a) A lawyer shall not enter into a business
transaction with a client or knowingly acquire an ownership, possessory, security or other
pecuniary interest adverse to a client uniless:

(1) The transaction and terms on which the lawyer acquires the interest are fair and

reasonable to the client and are fully disclosed and transmitted in writing in a manner

that can be reasonably understood by the client;

{(2) The client is advised in writing of the desirability of seeking and is given a

reasonable opportunity to seek the advice of independent legal counsel on the transaction;
and

(3) The client gives informed consent, in a writing signed by the client, to the essential
terms of the transaction and the lawyer’s role in the transaction, including whether the lawyer
is representing the client in the transaction.”

67. During his representation of C./E./L., Respondent loaned approximately
$25,000.00 to Liberty to cover part of overseas legal fees that would be incurred in litigation,
but Liberty was not advised of its right to seek the advice of independent counsel with regards
to this promissory note, and the Respondent did not obtain Liberty’s informed consent,
confirmed in writing, to the essential terms of the transaction, and to the Respondent’s role as
a lender in the transaction.

68. Based‘ on the facts stated in paragraphs 23 through 26, Respondent violated
RPC 1.8.

Count 4
RPC 1.10 (Imputation of Conflicts of Interest)
69. RPC 1.10 states in part that “[w]hile lawyers are associated in a firm, none of

them shall knowingly represent a client when any one of them practicing alone would be

prohibited from doing so by Rules 1.7, 1.9, or 2.2, unless the prohibition is based on a

ROA VOL I, PG.0025
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personal interest of the prohibited lawyer and does not present a significant risk of materially
limiting the representation of the client by the remaining lawyers in the firm."

70. During his representation of C./E./L., Respondent's law firm represented outside
clients where the representation of the client was directly adverse to C./E./L., or there was a
significant risk that the representation of one or more clients would be materially limited by the
lawyer's (or ﬁfm's) responsibilities to another client, a former client or a third person or by a
personal interest of the lawyer. In addition, the Respondent's law firm failed to obtain
informed consent, confirmed in writing, from C./E./L or any of the other affected clients in
order to continue representing them despite the conflicts; in fact, these conflicts were
concealed. These conflicts are properly imputed to the Respondent as a member of the firm,
and they were not waived by the client(s).

71. Based on the facts stated in paragraphs 38 through 58, Respondent viclated
RPC 1.10.

Count §
RPC 1.15 (Safekeeping Property)

72. RPC 1.15 states that “(a) A lawyer shall hoid funds or other property of clients
or third persons that is in a lawyer's possession in connection with a representation separate
from the lawyer's own property. All funds received or held for the benefit of clients by a lawyer
or firm, including advances for costs and expenses, shall be deposited in one or more
identifiable bank accounts designated as a trust account maintained in the state where the
lawyer's office is situated, or elsewhere with the consent of the client or third person. Other
property in which clients or third persons hold an interest shall be identified as such and
appropriately safeguarded. Complete records of such account funds and other property shall

be kept by the lawyer and shall be preserved for a period of seven years after termination of

the representation. ROA VOL 1, PG.0026
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(b) A lawyer may deposit the lawyer's own funds in a client trust account for the sole
purpose of paying bank service charges on that account, but only in an amount necessary for
that purpose.

(c) A lawyer shall deposit into a client trust account legal fees and expenses that have

been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses

incurred.

(d} Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall-promptly notify the client or third person. Except as stated in this Rule
or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver
to the client or third person any funds or other property that the client or third person is entitled
to receive and, upon request by the client or third person, shall promptly render a full
accounting regarding such property.

(e) When in the course of representation a lawyer is in possession of funds or other
property in which two or more persons (one of whom may be the lawyer) claim interests, the
property shall be kept separate by the lawyer until the dispute is resolved. The lawyer shall
promptly distribute al! portions of the funds or other property as to which the interests are not

in dispute.”

73. During his representation of C./E./L. and afterwards, Respondent received and
heild approximately $550,000.00 of a settiement payment to his client in an out-of-state trust
account, without the client’s consent.

74. Based on the facts stated in paragraphs 27 and 28, Respondent violated RPC
1.15.

i

1

” ROA VOL |, PG.0027




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Count 6
RPC 1.16 (Declining or Terminating Representation)

75. RPC 1.16 reads in part that “[u]pon termination of representation, a lawyer shall
take steps to the extent reasonably practicable to protect a client’s interests, such as giving
reasonable notice to the client, allowing time for employment of other counsel, surrendering
papers and property to which the client is entitled ancél refunding any advance payment of fee
or expense that has not been earned or incurred. The lawyer may retain papers relating to the
client to the extent permitted by other law.”

76. When the Respondent's representation of C./E./L. terminated, Respondent
refused to surrender his client's iPhone and laptop computer for a time, and erased his client’s
date from the corporate laptop- thus not turning over property to which the client was entitled.

77. Based on the facts stated in paragraphs 29 through 37, Respondent violated
RPC 1.16.

Count?
RPC 2.1 (Advisor)

78. RPC 2.1 reads in part that "[iln representing a client, a lawyer shall exercise
independent professional judgment and render candid advice.”

79. During his representation of C./E./L., Respondent failed to give his client candid
advice on multiple occasions because of his conflicts of interest in relation to other clients, and
established a pattern of omission and deception with respect to C./E./L. that went to the heart
of the attorney-client refationship between them.

80. Based on the facts stated in paragraphs 12 through 58, Respondent violated
RPC 2.1.

1 . ROA VOL |, PG.0028
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Count 8
RPC 5.6 {Restrictions on Right to Practice)

81. RPC 56 reads in part that “[a] lawyer shall not participate in offering or
making... [ajn agreement in which a restriction on the lawyer's right to practice is part of the
settlement of a client controversy.”

82. During his representation of C./E./L., Respondent offered, and attempted to
have his client sign off on, an agreement to conflict himself off of future litigation against Oron
in exchange for a payment of $75,000.00. This payment was to be included as part of a
settiement between C./E./L. and Oron.

83. Based on the facts stated in paragraphs 12 through 22, Respondent violated
RPC 5.6.

Count$
RPC 8.4 (Misconduct)

84. RPC 8.4 states in part that “[i}t is professional misconduct for a lawyer to:

{(a) Violate or attempt to violate the Rules of Professional Conduct, knowingly assist or

induce another to do so, or do so through the acts of another...

(c) Engage in conduct involving dishonesty, fraud, deceit or misrepresentation...”

85. During his representation of C./E./L., and as laid out through this Amended
Complaint, Respondent violated and attempted to viclate the Rules of Professional Conduct
on multiple occasions. In addition, he engaged in conduct “involving dishonesty, fraud, deceit
or misrepresentation” when he concealed his relationships to other clients from C./E/L. and
didn't advise C./E./L. of the conflicts of interest that he had.

86. Based on the facts stated in paragraphs 12 through 58, Respondent violated

RPC 8.4.

ROA VOL |, PG.0029
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WHEREFORE, Complainant prays as follows:

1. That a hearing be held pursuant to Nevada Supreme Court Rule 105;

2. That Randazza be assessed the costs of the disciplinary proceeding pursuant to
Supreme Court Rule 120(1); and

3. That pursuant to Supreme Court Rule 102, such disciplinary action be taken by
the Southern Nevada Disciplinary Board against Randazza as may be deemed appropriate
under the circumstances.

Dated this 16" day of December, 2016.

STATE BAR OF NEVADA
C. Stanley Hunterton, Bar Counset!

David Rickert, Assistant Bar Counsel
3100 W. Charleston Boulevard, Suite 100
Las Vegas, Nevada 89102

(702) 382-2200

Attorney for State Bar of Nevada

1 ROA VOL |, PG.0030
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CERTIFICATE OF SERVICE

The undersigned hereby certifies a true and correct copy of the foregoing AMENDED

COMPLAINT was deposited via electronic mail to:

1. Oliver Pancheri, Esq. (Panel Chair): opancheri@santoronevada.com ; Rachel
Jenkins rienkins@santoronevada.com

2. Dominic Gentile, Esq., Colleen McCanty, Esq. (Respondent's Counsel):
dgentile@gecmaslaw.com ; cmecarty@agcmasiaw.com; Myra Hyde
mhyde@gcmaslaw.com and Stacey Concepcion sconcepcion@gcmaslaw.com

3. David J. Rickert, Esq. (Assistant Bar Counsel): davidr@nvbar.org (COURTESY
COPY)

DATED this 16" day of December, 2016.

-15-
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EXHIBIT #6
INTRIM ARBITRATION AWARD



Hon, Stephen E. Haberfeld
JAMS

555 W. 5th St , 32nd FJ,
Los Angeles, CA 90013
Tel: 213-253-9704
Fax: 213-620-0100

Arbitrator

MARC ]. RANDAZZA,
Claimant,

V.

JAMS

EXCELSIOR MEDIA CORP,, a Nevada
Corp.; LIBERTY MEDIA HOLDINGS, LLC,
a California limited liability company; and

JASON GIBSON, individually

Respondents.

JAMS No. 1260002283

INTERIM ARBITRATION AWARD

1, THE UNDERSIGNED ARBITRATOR --- in accordance with the

arbitration provision i Section 8 of the Contract For Employment Agreement As

General Counsel Between Marc J. Randazza and Excelsior Media Corp., dated

June 6/10, 2009 ("employment agreement"), and based upon careful

consideration of the evidence, the:parties' written.submissions and applicable:

law, and good cause appearing --- make the following findings, conclusions,

determinations (“determinations”) -and this Interitn Arbitration Award, as

follows:



DETERMINATIONS

1. The determinations in this Interim Arbitration Award include
factual determinations by the Arbitrator; which the Arbitrator has determined to
be true and necessary to this award. To the extent that the Arbitrator’s
determinations differ from any party’s positions, that is the result of
determinations as to relevance, burden of proof considerations, and the weighing
of the evidence.

2. The Arbitrator hasjurisdiction over the subject matter and over the
parties to the arbitration which are as follows: Claimant and Counter-
Requndent Marc ). Randazza ("Mr. Randazza"); Respondents and
Counterclaimants Excelsior Media Corp, ("Excelsior"), Liberty Media Holdings,
LLC ("Liberty"), and Respondent Jason Gibson. 1

3, On February 9, 10; 11, 12 and 13, 2015, the Arbitrator held in-person
evidentiary sessions on the merits of the parties' respective claims, counterclaims
and contentions. All witnesses who testified did so under oath and subject to
cross-examinatiori. ‘All offered exhibits were received in evidence.

4, This Interim Arbitration Award is timely rendered. See Order of
June 1, 2015.

5. The following is a summary of the Arbitrator's principal merits

determinations:

! Except as otherwise stated or indicated by context, "E/L" shall be used to reference
Excelsior-and leerty CO]]ECtJVE]}’ and intétchangeably for convenience in t]'us Interim
Arbitration Award, only. Nothing, should be inferfed or implied that there is any
detern‘unahon, or basis for any determination, that either or both of those entities are
"alter égos"-of. Jason Gibson or of any person or-entity. Mr: Randazza failed to sustain
his burden of proof that either Excelsior or Libeity were of are "alter egos” of
Respondent Jason Gideon or of any person or entity. Mr. Gideor will be dismissed as a
party in this arbitration. See Interim Arbitration Award; Par. 9, atp. 29, infra.

I



A, Mr. Randazza voluntarily ended his employment by
Excelsior and Liberty.

B. Mr. Randazza's employment by Excelsior and Liberty was
not involuntarily terminated by Excelsior, Liberty or at all.2

C. Whether or not Mr. Randazza's employment by E/L was
terminated voluntarily by Mr. Randazza or involuntarily by E/L, the principal
_proximate cause for the ending of Mr. Randazza's employment was
Mr. Randazza's breaches of fiduciary duty and the covenant of good faith and
fair dealing, implied in his employment agreement, as an employee, executive
and general counsel of E/L. The precipitating events which led to the end of
Mr. Randazza's employment was Mr. Gideon's having first learned on August
13, 2012 that Mr. Randazza had been involved in and successfully concluded
negotiations for a bribe in the.amount of $75,000, to bé paid to Mr. Randazza by
the other side in connection with resolution of high—importanCe ]itig‘ation_,
commonly referred to as the "Oron litigation," which had been initiated and
pursited on behalf of E/L by Mr. Randazza, as E/L's counsel of record. The
first indication of that was Mr. Gideon's noticing a. provision included in.an
execution copy of an Oron settlement agreement, presen'ted to him for signature
by Mr: Randazza on that date, and Mr. Gideon's inquiring of Mr. Randazza
about that provision.

After initial contacts with Mr. Randazza concerning what

Mr; Gideon discovered in the Oron-settlement agreement, communications and
relations between Messrs. Gideon and Randazza noticeably chilled during

Mt. Randazza's femaining employment, which ended on August 29, 2012,

2 While'not qc’cep_ﬁng Mr: Randazza's "core contentions" concerning the end-of his
employment by E/ L, the Arbitrator agrees with Mr. Randazza's assertion that*"The
nature of Mr. Randazza's departuré from Excelsior is central to several of his causes of
action, and crucial to the défenses Respoindents raise” - including whether there was a
breagh of contract, wrongful termination, constructive termination and/ er retaliatory-
termination. Reply at p. 7:12-15. As also stated elsewhere herein, none of those claims
were proven.



The chilled relations, including greatly reduced
communication, was in stark contrast with the custom and practice of Messrs.
Gibson and Randazza, practically right up to August 13, 2012, being in regular,
frequent, cordial and occasionally sexually-peppered communication with each
other by face-to-face meetings, texting and emails.

That Mr. Gideon's reaction was not feigned or a pretext for
anything asserted by Mr. Randazza in his competing narrative are shown by the
following:

1. A sudden and significant reduction of those
previously primarily electronic (i.e., email and text) communications ---
beginning only after Mr. Gideon learned of the $75,000 bribe --- with
Mr. Randazza sending Mr. Gideon unresponded-to emails attempting to
attempting to-salvage and revive his communications and relationship
with Mr. Gideon.

2. Mr. Randazza beat a hasty retreat, in an attempt to
salvage the situation by offering to pay the bribe money over to E/L, when
initially confronted by Mr. Gideon concerninig the "bribe" provision in the Oron
settlement.agreement, presented for Mr. Gideon's signature.

3. Mr. Gideon did not timely sign the execution copy of
thé Oron settlement agreement, as negotiated and presented to him by
Mr. Raridazza.

D: The ending of Mr. Randazza's employment E/L was not -
as contended by Mr. Randazza --- (1) constructive discharge, proxiniate]-_y caused
by Mr. Gibson becoming distant and out-of-communication with Mr. Randazza,
which made it difficult or impossible for Mr. Randazza to get needed
instructions or direction in his employment by E/L as their general counsel,
leading to Mr..Randazza's August 29, 2012 email of resignation from
employment, or (2) retaliatory termination, which was caused by Mr. Randazza's

'lla'vifng "expressed Hhis feelings" of having been "upset, betrayed, offended, and



stressed" anything of a sexual nature whatsoever --- including, as highlighted
during hearing, a pornographic video shot in Mr. Randazza's office in April,
2012 or a homosexual oral copulation allegedly performed by Mr. Gideon and
another E/L executive in the backseat of Mr. Randazza's car, which allegedly
greatly upset Mr. Randazza while he was driving his passengers back from a
party aboard Mr. Gideon's boat on August 9, 2012.

E. The immediately foregoing Determination's repeated use of the
word "allegedly” is because it is not necessary to resolve a conflict of evidence as
to whether the alleged sexual act in Mr. Randazza's car actually occurred or the
degree of upset it caused Mr. Randazza, if it actually occurred. That is because
the Arbitrator has determined that --- contrary to Mr. Randazza's central
contentions in this arbitration --- the factual and legal cause of the end of Mr.
Randazza's employment had nothing whatsoever to do with anything having to
do with alleged sexual activity in Mr. Randazza's car --- alone or taken together
with a pornographic shoot which, without dispute, occurred in his office,
without prior notice to Mr. Randazza, but which the evidence shows did not
occur as alleged, was not strongly or even negatively reacted to by Mr. Randazza
as initially alleged and did not, as shot or shown, include a photograph of
Mr. Randazza's family, as initially presented by Mr. Randazza.

The foregoing determination includes that anything reélating to sex
--- including in connection with a filmed video in Mr. Randazza's E/L office or
in the back seat of his car --- had nothing whatscever to do with any decision ---
which the Arbitrator has determined was neither made or considered ---
to terminate Mr. Randazza's E/L employment. 2012. There was no E/L
contrived pretext or any retaliation by E/L in connection with the cessation of

Mr. Randazza's E/ L employment, which was entirely voluntary.on
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Mr. Randazza's part.? For those reasons, the Arbitrator has determined that Mr.
Randazza failed to sustain his burden of proof required to establish his claims of
and relating to anything having to do with sex --- e.g., sexual harassment, hostile
work environment, constructive termination, retaliatory termination, etc.

F. As stated above --- and as picked up and amplified later in the
Determinations portion of this Award --- since the outset of the arbitration, Mr.
Randazza made highly-charged, sexually-based "core allegations” and his
claimed strong reactions to them in support of his statutory and contractual
claims, which were in the main disproved or not proved. That failure of proof

undermined and impaired Mr. Randazza's credibility concerning all of his
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testimony and his claims and related contentions.? The evidence established at

hearing was that Mr. Randazza intended that his allegations would induce

3 The same-is tiue with respect to Mr. Randazza's contention(s) that Mr. Gideon's
discovery of Mr. Randazza having been involved with and negotiating a $75,000 "bribe"
in connection with a settlement of the Oron litigation was a pretext for an earlier-formed
intention by Mr. Gideon to end Mr. Randazza's E/ L employment.

4 Mr. Randazza's credibility was.also undermined by the variance between his testimony
and positions.at hearing and his written Nevada State Bar submission concerning the
Oron litigation $75,000 bribe — including what, if anything, Mr. Gideon knew about it
and when, and who solicited the bribe in thé first instance.

Mr. Randazza's c,redibi]il_'y was also underimined by the variance between his
testimony and his EEOC submission. At hearing, Mr. Randazza admifted that the EEOC
complaint contained errors, but tried to explain them away by saying that he did not
prepare it, That.is not a sufficient excuse or explanation, in the circumstances.

Resolving a credibility-relaled issue presented in the post-hearing briefls concemning
asserted testimonial evasiveness implied by Mr. Randazza's body-p'ositioning and
‘whether he had eye contact with the Arbitrator (as asserted by Mr. Randazza in his
Reply), throughout his extensive testimony at hearing and primarily on cross-
examination, the Arbitrator observed that Mr. Randazza sat sideways in his chair,
relative to Claimant's counsel's table -— with his back to (i.e., 180 degrees away from) his
own counsel and 90 degrees away from Respondent's counsel --- albeit with his seated
body pesitioned toward the part of the wall behind and to Mr. Randazza's left from



Mr. Gideon to authorize a Settlement financially favorable to My. Randazza,
based on Mr. Randazza's belief at the time --- and ultimately proven incorrect ---
that Mr. Gideon would so settle, rather than have to litigate true or false
allegations relating to his own sexuality, sexual activity, and the pornographic

nature of E/L's business. Mr. Randazza's miscalculation, as aforesaid, led to an

where the Arbitrator was seated. Mr. Randazza almost always listened to questions and
answered in that position --- leaning well forward and looking down or straight ahead
into "middle distance” in the direction of the wall behind where the Arbitrator was
seated. Mr. Randazza rarely answered a question on cross-examination with sustained
eye contact with either the questioning attorney or the Arbitrator.

The Arbitrator has determined, based on the evidence, that Mr. Randazza solicited the
bribe in the first instance, attempted to negotiate with Oron's counsel ways and means
whereby it would be concealed from and not become known by E/L, and disclosed it to
E/L, per Mr. Gideon, for the first time only on August 13, 2012, when the settlement
documentation prepared and presented for Mr. Gideon's signature on behalf of E/L by
Oron's counsel surfaced a $75,000 retainer payment fo Mr. Randazza.

The Arbitrator has further determined that E/L never gave Mr. Randazza permission.
or consent lo solicit, negotiate or accept the $75,000 bribe,* or any bribe or any other
payment other than payment of all proceeds being solely for the benefit of and
deposited to the account of his clients/ principals, E/L.

[*On August 13, 2013, Mr. Gideon handwrote an arrow and "Who gets this" next to the
$75,000 payment provision in the copy of the execution copy of the Oron settlement
agreement presented to him by Mr. Randazza. The Arbitrator credits that notation as
being first notice to and genuine surprise expressed by Mr. Gideon about any Oron
settlement payment not being made directly to E/L.

[That notation also was the genesis of a rapid unraveling of the theretofore close
professional and personal relationship, symbolized by Mr. Gideon's sharply reducing
communications with Mr. Randazza and Mr. Randazza's repeated and uitimately
unsuccessful efforts to salvageé his situation, by attempting to re-establish direct contact
with Mr. Gideon. As previously stated, the Arbitrator has not accepted Mr. Randazza's
central contention and narrative that this state of affairs, triggered on August 13, 2012,
was manufactured by Mr. Gideon and served as a-convenient or other pretext for an
earlier-decided termination of Mr. Randazza's employment.]

The Arbitrator has not accépted that E/ L's knowledge of or informed consent to any
such situation can be implied by non-objection and silence in response to an unspecific,
Delphic allusion in one of Mr. Randazza's emails prior to August 13, 2012 or to Mr.
Randazza's after-the-fact, self-serving reference to alleged earlier communications,
wherein Mr. Randazza claimed in the later email to have "fully disclosed...overtutes
about that."

In addition, except for admissions, anything which M. Randazza and his opposing
counsel in the Oron litigation, Val Gurvitz, communicated to each other lacked
credibility, because Mr. Randazza testified that he and Mr. Gurvitz routinely lied to each
other in their settlement communications.




ultimately successful counterattack by E/L, via counterclaims in this arbitration,
centering on ethical and legal challenges to Mr. Randazza's conduct as E/L's
general counsel and litigation counsel during his employment by E/L. Mr.
Randazza's alleged misconduct consisted of engaging in ethically-prohibited
negotiations with adverse parties, including concerning monetary "bribes" to
"conflict. (Mr. Ra11dazza) out" from future litigation, further damaging E/L's

recovery in the Oron litigation by knowingly forwarding illegally "hacked"

computer data to counse] for another company, without authorization and in
contravention of an E/L settlement agreement, engaging in other prohibited
conflicts of interest, including representing competitors of E/L, not disclosing
and not obtaining informed written client consents from E/L where actual or
‘potential conflicts of interest arose, working and not disclosing that he was
working as a practicing.lawyer on non-E/ L matters during his employment
significantly in excess of what was contractually permitted, spoliation of
evidence to cover up the foregoing and his undisclosed intention to resign-from
E/L's employment, including via planning and causing the deletion of legal files
and other relevant data from E/ L-dwned computers, taking control of client
‘funds, in form of Oron litigation settlement proceeds, and refusing to
unconditionally release the same to E/L.

G. As stated above, Mr. Randazza voluntarily ended his employment
by E/L. The principal evidence of that consisted of (1) Mr. Randazza's August
29,2012 email to Mr.. Gideon, (2) days before sending Mr. Gideon his August 29-
email, Mr. Randazza cleaned out his persona‘l belongings from his office, (3).
shortly-after Noon on August 28 - and more than 24 hours before sending his
August 29 email to Mr. Gideon--- Mr. Randazza had his corporate laptop
computer "wiped!' the first of four times during his last week of employment;
and (4) before that, Mr. Randazza was overheard to say "Fuck this shit, I.guit,"

following a company "happy.hour" event.



H. In his August 29, 2012 email to Mr. Gideon, Mr. Randazza stated
that he could no longer represent the Company, i.e, E/L. 3 In the circumstances
then known, Mr. Gideon and other E/L executives with whom he consulted
reasonably, and not hastily,5 concluded from their review of Mr. Randazza's
August 29, 2012 email that Mr. Randazza had resigied from his employment.
Their conclusion was proven accurate by facts which became known after Mr.
Randazza's departure. Any actions taken by them based on that reasonable
belief did not result in any involuntary termination of Mr. Randazza's E/L
employment—.

1. The lack of absolute, unquestionable, pristine clarity in Mr.
Randazza's August 29, 2012 carefully worded and crafted email that he was
resigning his employment was deliberate.

J. In addition'to Mr. Randazza's disputed, disproved and unproved
allegations of sexual conduct engaged in or.authorized by is important evidence
which established that Mr. Randazza was not either (1) a target of any
discriminatory or conduct which created a hostile work environment, because of
his being a heterosexual or "straight” miale, or (2) offended by any of the sexually-
related conduct of which he has complaihed.

K. Prior to and subsequent to agreeing to go "in house" as E/L's
general counsel, Mr. Randazza was otitside counsel to several companies
engaged in Internet pornography, including videos and stills available on openly
homosexual websites. Since at least the date of the commencement of his
employmerit as.E/L's inside general counsel through his last day of EfL
employment, Mr.. Randazza knew of and was not in any way uncomfortable with

Mr. Gideon's gay sexual orientation --- which was also that of most, but not:all,

5 Mr. Randazza also said he could "potentially” work to wind up his E/L pending
matters. The Arbitrator interprets the inclusion of that to be part of Mr: Randazza's
crafted effort to both resign and leave open his attempt to engage Mr. Gideon diréctiy.
6 The Arbitrator has not accepted Mr. Randazza's assertion that "Respondents hastily
decided to call that [August 29, 2012 email] a resignation.” Mr. Randazza's Reply:at p.
7:20-21.



of E/L's other executives -—- and the frequent seasoning of business and socially-
related conversation and written communications with crude gay and other
sexual terms, references and allusions, which Mr. Randazza also used.? Mr.
Randazza was not embarrassed to be seen or filmed in full undress at a poolside
business-social event at Mr. Gideon's home. Mr. Randazza permitted and
encouraged his children to have warm personal relationships with Mr. Gideon,
who they called "Uncle."

L. The evidence was that the only complaints which Mr.
Randazza had concerning the pornographic filming in his offices in April 2012 ---
four months before the end of his employment --- were that (1) he was not given
the courtesy of advance notice of the shoot and (2) after the shoot was completed,
Mr. Randazza's office was not restored to just the way it had been before‘the
office was prepped for filming,

The preponderance of disputed evidence was not that Mr.
Randazza complained to Mr. Gideon centering on or in any way reasonably
relating to sexual discrimination or harassment or a hostile work environment
based on sex, including "malé-on-male" sex, which has,been recognized as a basis
for a legal claim. Accordingly, allegedly involuritary términation of Mr,
Randazza's employment, based on Mr. Randazza's April 2012'complaint about
the filming of pornography in his office --- which did not constitute statutorily
"protected aetivity" --- is not includible as a component for a statutory; claim that
he had been fired in retaliation for making that complaint. Mr. Randazza's

complaint about the allegedly personally offensive oral copulation of Mr. Gideon

7 For example, Mr. Randazza admitted that he used the term"butthurt* — which he
alleged that Mr. Gideon used to demean his expréssion of feglinigs about the
pornographic filming in his office, In a series of texts.about the shoot; Mr: Randazza
texted, in a crude possible sexual/legal "double entendre,""Don't jizz'on my briefs." Mr.
Randazza has admitted that "The Arbitrator has seen many texts and emails from Mr.
Randazza with informal; rough, vulgar content.” Reply at p. 10:9-10. In making a
different point, Mr. Randazza concedes by assertion that "Respondents [have] conceded
that jokes and banter wére common in the office."
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in the back seat of his car on August 9, 2012 was not genuinely or deeply felt and
was made primarily for tactical reasons. Therefore, the end of Mr. Randazza's
employment was not and was not the product of anything retaliatory, in
violation of public policy (e.g., engaging in protected activity), as a matter of law.
Moreover, the preponderance of the evidence is that Mr. Randazza

had advance notice of the filming of a pornographic video in his office and that
he did not either object or indicate that the noticed shoot was in any way
objectionable or offensive to him. That evidence is the playful exchange of texts
between Messrs. Randazza and Gideon concerning the intended shoot and the
testimony of the director of the shoot, Chaz Vorrias, who testified that he advised
Mr. Randazza of the shoot in advance and received no objection from Mr.
Randazza.®

M.  Contrary to the strong impression created by Mr. Randazza's pre-
Arbitration Hearing narrative of allegations, there was no evidence that any
photograph(s) of his wife or children or anything personal of or concerning
Mr. Randazza or any member of his family, or in any way reasonably violative of
their respective personal privacy, were used or visible in the video. The
(possible) visibility of a painting on the wall of Mr. Randazza's office, which was
painted by Mr. Randazza's wife, is not to the contrary.

In the circumstances, there was no action taken which was

either statutorily offensive or hostile.

N. Mr. Randazza's California Labor Code-based claims --- for
Excelsior's failure to (1) pay him his final wages in August 2012 (2nd Claim) or
(2) reimburse and indemnify his for business expenses incurred by him in during

2012 (1st Claim) --- fail as a matter of law. The same is true for Mr. Randazza's

8 Mr. Vorrias testimony was not unfair surprisé, Mr. Vorrias's admitted deletion of his
emails with Mr. Randazza was done without knowledge of their significance in
connection with the dispute underlying this arbitration and, in the event, is not
attributable to either Excelsior or Liberty, because he was.not a managing agent of either
entity.
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claim for payment of all of his wage-related claims --- including payment of
raises, bonuses and repayment of his $25,000 loan. That is because :-- at all times
relevant to those California Labor Code claims, since June 2011, Mr. Randazza
worked and lived in Nevada, to which Mr. Randazza relocated, as did E/L, in
order to continue as E/L's general counsel. As stated or indicated in a pretrial
ruling bearing on the same issue, (1) the California Labor Code, presumptively,
does not apply extraterritorially,” and does not apply to the facts and
circumstances of this case, and relatedly, (2) that determination, concerning Mr.
Randazza's non-contractual claims, is unaffected by the California-as-governing-
substantive-law provision of Mr. Randazza's employment agreement with
Excelsior, which applies and controls only as to breach-of-contract claims and
not, as in this instance, Mr. Randazza's statutory claims.

In the event, Mr: Randazza was properly compensated for all
services as to which he has asserted statutory and contractual claims.!!

O. Mr. Randazza's claim for unpaid wages and penalties under
Nevada NRS Sec.608.050 (3rd Claim) fails as a matter of law, because there is no
private right of action for enforcement of that statute. It is therefore not
necessary to.decide whether the a claim has been stated urider. that statute.

P. As to Mr, Randazza's contractual claims --- which are governed by
the Employment Agreement, including the provision that California law governs
its interpretation and enforcement, étc. -— (1) Mr. Randazza is hot entitled to 2

contractual severance payment, because he voluntarily resigned his

9 Sullivan v. Oracle Corp. , 51 Cal.4th 1191, 12016 (2011); Wright v. Adventures Rolling
Cross Country, Inc., 2012 U.S. Dist. LEXIS 104378 (N.D. Cal. 2012) (presumption against
extraterritorial application of state law applies to unpaid wage claims under California
Labor Code, plus "situs of the work" is the most importarit factor in.determinirig
extraterritoriality, trumping residency and where wages are paid).

10See, e.g., Naravan+v. EGL, Inc. , 616 F.3d 895, 899 (9th Cir. 2010).

11 For example, Mr: Randazza's bonuses were to be based on net and gross amouwits
(which he ackriowledged prior to the end of his employment), claimed compensation
raises were discretionary. Whatever Mr. Randazza ‘was paid as compensation and
bonuses is subject.to the rémedy of disgorgement.
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employment,’2 (2) Mr. Randazza is not entitled to any payment for expenses in
connection with the annual International Trademark Association Conference,
which he did not attend, and (3) Mr. Randazza's bonuses were to be paid on "net"
amount, not "gross" amounts, as contended by Mr. Randazza. In the event, E/L
has been legally excused from any obligation to make any further contractual
payment, by reason of Mr. Randazza's material breaches of contract with respect
to the his obligations under the same contract, Mr. Randazza's employment
agreement. That is so under contract law principles --- separate and apart from
equitable principles, which are also applicable to contract claims, including the
equitable doctrine of unclean hands, which is applicable to Mr. Randazza's
contract claims.

Q.  Turning to E/L's counterclaims, Mr. Randazza owed fiduciary
duties to E/L, because he was their in-house general counsel] and their attorney
of record in judicial civil actions, and an E/L executive and employee. As such,
Mr, Randazza owed E/L, as his clients, employers and principals; the highest
duty of loyalty and honesty in the performancé of his professional and executive
obligations. That duty --- among other things --- included legal and ethical
duties of acting honestly and solely for the benefit of his
clients/employers/ principals, avoiding acting inconsistently with those duties,
and where actual or potential conflicts of interests existed to make full written
disclosure of the same and to obtain informed written consents from his
clients/ principals as to each and every such conflict of interest. Each and all of
Mr. Randazza's ethical duties owed to his principals/clients was a legal fiduciary
duty owed to them. Mr. Randazza violated those fiducidry duties owed by him

to E/L, as his principals/clients/employers --- including by the following:

12Gee Pars. 5(A), (B) and (G), supra, concerning Mr. Randazza's having voluntarily
ended his E/L employment, including via and as evidenced by written and verbal and
non-verbal conduct. Mr. Randazza was contractually entitled to payment equivalent to
12-week severance only if his employment was involuntarily terminated.
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(1) engaging in negotiations for monetary bribes to be paid to him — including
the "Oron 575,000" which Mr. Gideon noticed, without Mr. Randazza's
affirmative disclosure of it ---- which would result in his being "conflicted out" of

future litigation or any disputes with parties then and/or in the future with
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interests adverse to E/L's interests (e.g:.. Oron, TNA),’? (2) taking control for his
personal benefit of, and refusing to relinquish control over, Oron settlement
funds --- all of which ought.to have been for the benefit and under the direction
and control of his principals/clients E/L, before arid after the end of his
_emp'loym‘ent and representations on behalf of E/L --- (_3) Mr. Randazza's
ordering and causing the deliberate "wiping" of his and legal assistant's

corporate laptops, as an integral part of his planned resignation as E/L's General

1 It is irrelevant that none of Mr. Randazza's negot_iatidns coﬁcerr’ﬁn‘g' bribes —-
including the Oron bribe --- resulted in an actual bribe payment. See Mr. Randazza's
Reply at pp.4:24-51: "Yet despite.years of discovery in this matter; Respondents have not
been ablé to point to a smgle ‘bribe’ paid to Mr. Randazza, or a smg]e -consimmated deal
between him and the opposing party."* The Arbitrator: has accepted, as an admission
by Mr. Randazza that "he repeatedly engaged in these 'bribe! negotiations,” but the
Arbitrator has not accepted Mr. Randazza's testimony and further contention that he did
$0 "because they weére par for the couirse in dealing with counsel for. mfrmgers and
because engaging in them was the best way to soften up-the other side and get more
money for respondents.” 1d., at p. 5:2:5.

In this arbitration, Mr. Randazz has establishéd a wvirtually unbroken. pattem of
asserting a legal /fiduciary variant of the sports cliché, "No harm, no foul." The'
Arbitrator has.not accepted those assertions —including, for example, a professional
or fiduciary duty has been violated, whether spoliation has been committed, etc.
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Counsel and outside counsel of record, and (4) Mr. Randazza's continuing and
undisclosed (and thus unconsented-to) legal work for clients (e.g., Bang Bros.,
XVideos, XNXX, Porn Garian, Titan Media, Kink}, whose interests were actually
and potentially adverse to E/L's interests.1

R. The Arbitrator respectfully disagrees with Mr. Randazza's expert
witnesses, who respectively testified that, under both Nevada and California
rules of ethics and/ or professional responsibility, there were no violations of
tiduciary duty, if and because they concluded that there was no resulting harm.

The "fact of damage" or proximate cause is not an essential element
of either "duty" or "breach of duty" --- but rather a separate element of a claim or
cause of The Arbitrator's disagreement with Mr. Randazza's expert witnesses
centers

Whether or not Mr.-Randazza's breaches of fiduciary duty
proximately resulted in damages sustained by Excelsior, Liberty or both of them
--- as a matter of sound public policy --- Mr. Randazza should not be allowed to
retain any pecuniary or legal benefit resulting from or closely connected to those
breaches,

For example, Mr. Randazza has included in his defense of his
admitted deletion of files and other legal information via multiple wipings of
company-owned computers the assertion that Respondents have not been able to
show any damage resulting from those multiple wipings. This is another of Mr.
Randazza's assertions in this arbitration of "No harm, no foul" --- which the
Arbitrator has not accepted, primarily because of the violations of duties

constituting and/or including fiduciary duties. Ethical and other violations of

14 Mr: Randazza's legal work for non-E/L clients --- independent of the violations of Mr.
Randazza's ethical and fiduciary duties --- were significantly beyond the contractually-
permitted scope under his employment agreement. The Arbitrator may award the
equivalent Lo amounts of funds ordered to be immediately turned over by Mr. Randazza
to E/L. See Interim Arbitration Award, Par.
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fiduciary duties do not require "fact of harm" to be shown by a preponderance of
the evidence or otherwise.

Moreover, in the circumstances of (1) multiple ethical violations
having been shown to have been committed by Mr. Randazza - including
negotiating for.and in the instance of the Qron settlement agreeing to a "bribe" to
be conflicted out of future litigation with adverse settling parties and other
conflicts of interest --- and (2) Mr. Randazza's ethical challenges shown in this
arbitration, there should be a presumption of "fact of harm" caused to E/ L by Mr.
Randazza's conduct and, additionally, a presumption of Mr. Randazza's
intention to harm his clients by wiping everything off of his and his legal
assistant's company-owned computers.

As E/L's inside general counse] and employee, Mr. Randazza had
a legal and fiduciary duty --- no later than when his employment ceased,
regardless of whether or not with or without cause and/or b_y whom ended ---
to deliver every file and other piece of data and/or information --- complete,
intact and undeleted, unmodified and immediately accessible and usable by E/L.
That included all files and data stored on the computers erntrusted to Mr.
Randézﬁ and his legal assistant Erika Dillon for their use by and on behalf of
E/L. Because of his noncompliance; indeed resistance to compliance with those
duties, they continued and continue to the day of the rendering-of this award —-
including beyond Mr. Randazza's belated and resisted turnover of one:of the
lqptop’ computers --- because another ,l_apto,p entrusted to Mr. Randazza remains
unreturned. Those continuing fiduciary. duties owed by himto E/L exist,
including by reason of his exclusive control over the computers and. thus
superior knowledge of whatwas on each-computer's hard drive before and after
he had everything on the returned laptops completely and multiply deleted ---
including prior and in contemplation of his planned resignation on August 29,

2012,
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In the circurnstances, Mi. Randazza's generalized and unspecified
claims of privacy - in attempted justification of his ordered complete and
multiple wipings of company-owned computers -— cannot be accorded weight or
credibility. By the same token, that ordered conduct raises an inference that
whatever was deleted was known and intended by Mr. Randazza to be harmful
to him and any claims and contentions which he might make in any dispute with
E/L --- ie., deliberate spoliation, in addition to conversion.

Mr. Randazza cannot escape liability for spoliation or conversion —
or, additionally, viclation of his fiduciary duties as an employee, executive and
general counsel of E/L, by reason of the same conduct --- by claiming, as he has,
that Respondents have not shown any specific or tangible injury by reason of his
conduct in causing company-owned computers to be completely wiped of all
data prior to their resisted and belated return. In the circumstances --- and
paraphrasing former Defense Secretary Donald Rumsfeld --- neither Respondent
should bear any burden or responsibility to come forward with any evidence of
damiage, when they do not know what théy do not know. As stated above —
with his actual exclusive knowledge of what was on the computers' hard drives,
before and because he ordered them to be completely wiped and; in the instance
of his returned laptop, muitiply wiped before ultimate return --- Mr. Randazza
committed spoliation of evidence, as well as improper conversion of his
empl'oy,e'r's files; data and equipment and, in sa doing, also violated his fiduciary
duties owed to E/ L.

S Thé closure of the Nevada Staté Bar's file on the grievance filed by
E/L has not been given any weight in this arbitration. The reasons for that are
manifold; several of the most significant of which include the follow’ing_; (1) the
State Bar did not reach the merits of E/L's grievance, (2) even if it would have,
the standard of evaluation would have been "clear ahd convincing evidence,”
rather than the standard applicable in this arbitration of "preponderance of the

evidence," (3) Mr. Randazza's response to E/L's grievance contained at least one.
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material misrepresentation acknowledged during an evidentiary session in this
arbitration (that he stopped representing XVideos in 2009), (4} the Nevada State
Bar closed its file with an express statement that it has "no authority to take any
action which could affect the outcome of any civil disputes or litigation, (5) many
of the issues and much of the evidence presented in this arbitration (identities of
represented entities, retainer and billing records, emails, etc.) was not available to
be presented by E/L in support of its grievance {e.g., Mr. Randazza's assisting
Datatech, including via forwarding fruits of a disclosed (unnamed) compuler
"hacker").

T. E/L was damaged in at least the amount of $275,000, by reason of
the Oron resettlement, as a direct and proximate result of events being set in
motion by Mr. Randazza's violations of fiduciary duty and other duties, by his
having secretly negotiated a $75,000 bribe to conflict himself out from suing Oron
in the future.

U. Mr. Randazza was unjustly enriched in the amount of $60,000. Of
that amount, $55,000 was paid to and received by Mr. Randazza's law firm,
rather than E/L, in connection with (1) Mr. Randazza's ostensibly pro bono
representation in connection with the so-called "Righthaven cases," of which E/L
was generally aware and consented to (A) with the understanding and en the
condition that Mr. Randazza was acting as a faithful, compensated E/L
employee, including in conipliance with his employment agreement, with costs
of the representation-advanced by E/L, including compensation as employees of
Mr. Randazza and his legal assistant Erika Dillon, and (2) unaware that
compensation was to be or actually paid to Mr, Randazza, via his law firm, until
after the fact, indeed after Mr..Randazza's resignation from E/L employment.’
Mr. Randazza also received $5,000 from James Grady, in connection with E/L's

‘Oron litigation. Although Mr. Randazza testified, without corroboration, that

15 Of the $60,000 paid and received, (A) $55,000 was court-awarded attorneys' fees;
which were paid-to Mr. Randazza's law firm, and (B) $5,000 was paid by James Grady.
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Mr. Grady's payment was used for Oron litigation expenses, Mr. Randazza did
not disclose the receipt of the Grady $5,000 payment to E/L. In the
circurnstances, and under principles of unjust enrichment, all compensation paid
to or for the benefit of Mr. Randazza should have been paid directly to E/L or
turned over to E/L by Mr. Randazza --- neither of which was done, immediately
or ever.

V. Mr. Randazza materially breached his employment agreement with
Excelsior by (1) acting as an attorney in connection with the TN AHix litigation
and the MegaUpload case, his concurrent representation of XVideos and/or
XNXX during his employment by Excelsior and (2) spending significantly
excessive time on non-Excelsior/ Liberty matters beyond contractually-permitted
time under his employment agreement with Excelsior and by failing to wind
down his non-Excelsior/ Liberty legal activities, as also provided in Mr.
Randazza's employment agreement.1®

The extent of Mr. Randazza's contractual material breaches made
them also breaches of fiduciary duty --- regardless of whether or not those
breaches of fiduciary duty were conflicts of interests, as some were.

W.  Disgorgement of compensation paid by E/L to Mr. Randazza is an
available remedy, which is appropriate in the circumstances of Mr. Randazza's
clear and serious violations of fiduciary duty owed to E/L, and within the

Arbitrator's discretion, based on the evidence in this arbitration.??

16 Mr. Randazza materially breachied his employment agreement with Excelsior by
maintaining a private law practice, with billed hours shown to be in excess of that
permitted by that agreement, performing non-E/L legal services during the time he
could and should have been performing services as E/L's General Counsel, and by
failing or-refusing, consistent with ethical duties and requirements, to reduce and taper
off to zero his professional services for clients other than.his employer, E/L.

The extent of Mr. Randazza's contractual material breaches made them also breaches
of fiduciary duty -— regardless of whether or not those breaches of fiduciary duty were
condlicts-of interests, as some were.

17 See Burrow v. Arce, 997:5.W.2d 229 (Tex. 1999) ("Burrow")(remedy of
forfeiture/ disgorgement upheld, including court discretion to determine whether some
or all compensation paid to attorney who breached fiduciary duty of leyalty owed to
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There is no requirement that causation or "fact of. damage" be shown.'® There is

no valid reason to distinguish between an executive who is "in house" general

client to be forfeited or disgorged, where clear and serious violation(s) of fiduciary duty
shown).

¥ That is because; among other reasons, one of the primary purposes of a remedy like
forfeiture/ disgorgement for breaches of fiduciary duty is to deter, not reward and to
remove incentives of fiduciary disloyalty —- including by denying the benefits of
disloyalty, regardless of provable or even actual harm to the principal, including after
payment of compensation. As the Texas Supreme Court pertinently stated in Burrow in
connection with the remedy of forfeiture/ disgorgement as a deterrent and disincentive
for an attorney or other agent to breach of fiduciary duty:

"Pragmahcally the possibility of forfeiture of compensation discourages an agent

from taking personal advantage of his position of trust in every situation,

no matter the circumstances, whether the principal may be injured or not.

The remedy of forfeiture removes any incentive for an agent to stray from his duity of

loyalty based on the p0551b1hty that the principal will be unharmed or may have
difficulty proving the existence of amount of damages.”

The Califorhia cases cited by Claimant are distinguishable. Frye v. Tenderloin
Housing Clinic, Inc,, 38 Cal 4th 23 (2006)(“Frve") Slovensky v. Fnedman, 142 Cal.App.
4th 1518 (2006) (“S]ovensky") The appellate court's-conclusion in S]ovenskg was based
on its misreading and/ or misstatement of the Supreme Court's holding and the basis
and reasoning for its holdmg in Frye --- which was, in effect, a "one-off" opinion strongly-
driven by the facts and public policy.considerations articulated and empha_snzed by the
Supreme Court in the opinion. The Slovensky-court's mistake is highlighted by its
rélianceé on what it calléd the "Frye rule" --= which was no such thing, or at least not as-
stated and rélied 6n by the couit in Slovensl\y

There would be little or no reason for the remedy of disgorgement, if there was a 'sor
called "Frye rule" as misstated by the Slovensky court and urged by Mr: Randazza:
If fact 6f damage aivd extent of damages must be proven by a preponderance of the
evidence, in. order. to obtain disgorgement, that remedy would be rendered duplicative
of the remedy of compensatory damages,.except in name only. Moreover; the streng
public policy to deter and remove any incentive for clear and serious violations of
fiduciary duty - where injufy to the client or other principal might be. difficult or
impossible to'prove, as a'matter of compensable damages - would be severely
undermined.

In Five , the California Supremé Court appears to have been offended by the
plaintiff/client's overreach in the circumstances: The Court determiried not that the:
remedy of disgorgement was legally unavailable but, rather, that its application - in the
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counsel and other corporate executives with respect to the availability of the
remedy of forfeiture/disgorgement of compensation for breaches of fiduciary
duty.’® While it might be less easy to determine the appropriate amount of
disgorgement --- because, for example, the compensation paid is not a fixed
percentage, as in an all-or-nothing legal or brokerage contingency fee
arrangement, contractual hourly arrangements, etc. --~ that is not a disqualifying
factor or consideration. Considerations of proportionality and non-overlap with
an award under other remedies are applicable.

Disgorgement will be applied to E/L-paid compensation received
by Mr. Randazza in connection with litigation and other engagements on behalf
of non-E/L clients --- in material breach of contract, while employed by E/L and
beyond the significantly limited scope of his employment agreement (in terms of
suibject matter and time) and/or, in-all events, in violation of his professional and
fiduciary duties owed to his principal/client/employer, E/L. See Par. 1(V),
above.

None of the expert witnesses who testified concerning breaches of
legal ethics and fiduciary duties.by attorneys and remedies for such breaches

«opined that disgorgement is unavailable in all instances. The Arbitrator had the

special context of a technical failure to properly register for the practice of law by a
public interest non-profit organization, engaged in what the Court considered to be
important, wotthy public interest work, expressly supported by the Court (including by
affirming very substantial statutory attorneys' fees awards, as stated in'that opinion) —
was "grossly disproportionate to the wrongdoings" of the defendant there and therefore
"would constitute a totally unwarranted windfall" to the plaintiff there. 38 Cal:4th, at
p. 50. Frye, theérefore, is distinguishable from the facts of this case.

Because the basis for its opinj'on was wrong, Slovensky is distinguishable or, more
aptly, inapplicable to Mr. Randazza's proven clear and serious ethical and fiduciary
breaches in this case.

19 Gée Zakibe v. Ahrens & McCarron, Inc., 28 S.W.3d 373, 385-386 (Mo. Ct. App. 2000)
{executive's breaches of fiduciary duty resulted affirmed forfeiture of his right to

"all compensation, including bonuses and severance pay to which he may have been
entitled"); Riggs Investment Management Corp. v. Columbia Parthers, LLC, 966 F. Supp.
1250, 1266-1267 (DDC 1997) (former chairman and CEO of corporation forfeited all
salary, bonuses and other compensation paid from the time disloyal action began, as
determined by the appellate court, to date of end of employmenit six months later).
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sense, however, that Mr. Joseph Garin came close to opining that causation

and/ or "fact of damage" caused by an assumed breach of an ethical/fiduciary
duty is or should be a prerequisite to the imposition of disgorgement, with which
opinion the Arbitrator respectfully disagrees (if that is Mr. Garin's opinion).? In
so opining, Mr. Garin (as did Mr. Randazza's California expert witness, Ms. Ellen
Peck) testified that --- based on information provided by Mr. Randazza --- there
was not a single instance of an ethical violation, with which the Arbitrator also
respectfully agrees, based on all of the evidence adduced at hearing.

See Burrow v. Arce, 997 SW.2d 229 (Tex. 1999) and Restatement of

Agency 3d, Sec. 8.01 comment d(2).

X. While Mr. Randazza's obtaining Mr. Gideon's signature on the
promissory note for Mr. Randazza's $25,000 loan to E/L for Hong Kong legal
fees was rife with ethical infirmities, in the exercise of the Arbitrator's discretion,
the Arbitrator will not void the underlying loan. However - again in the
exercise of the Arbitrator's discretion --- the Arbitrator will limit the benefit of
that decision to allowing Mr. Randazza to assert an offset, under this paragraph,
to any and all amounts awarded on E/L's counterclaims, up to a maximum
amount of $25,000 (i.e., no interest) --- which right of offset shall be conditional
upon Claimant's transfer to Respondent Liberty of all Oron settlement-related
and other E/L funds held in Claimant's attorney trust account;?' plus interest at
the legal rate of ten percent (10%) per annum from August 29, 2012.

Y, E/L are the prevailing parties in this arbitration. As such che or
both of Respondents is or may be entitled to contractual attorneys fees under the

employment agreement.2?

20 My, Garin conceded, on cross-examination, that Section 37 of the Restatement 3rd of
The Law Govemning Lawyers does not say thata éhowing of actual monetary loss is
réquired for disgorgement of attornéy compensation.

7 Gee Interiin Arbitration Award, Pars. 4 & 5, at p. 28, infia.

Z See Interim Arbitration Award, Pars. 8 at pp. 28-29, infra.
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INTERIM ARBITRATION AWARD

Based upon careful consideration of the evidence, the applicable law, the
parties' written submissions, the Determinations hereinabove set forth, and good
cause appearing, the Interim Arbitration Award in this arbitration is as follows:

1. Claimant and Counter-Respondent Marc J. Randazza ("Claimant")
shall take nothing by any of his claims set forth in his Amended Arbitration
Demand.

2. Claimant shall pay Respondent(s) the following sums and
amounts, as and for monetary damages in connection with Respondents’
counterclaims. Said amounts are exclusive and non-duplicative of any amount
separately and additionally awarded to Respondents as part of the remedy of
disgorgement. See below,

Said amount includes the amount of $275,000, plus pre-award
interest from August 13, 2012, at the legal rate of ten percent (10%) per annum, as
and for monetary damages in connection with the resettlement of the Oron
litigation, as a direct-and proximate result of Claimant's violations of fiduciary
duty in connection with his negotiating for a $75,000"bribe" (to conflict him out
of future representation against Oron) as part of the resolution of the Oron
litigation.

Said amount will include the amount of $60,000, by which amount
Claimant was unjustly enriched --- in that Claimant (via his law firm), rather
than either Respondent received (A) $60,000 in connection with Claimant's
ostensibly pro bono representation in connection with the Righthaven cases,
‘while compensated for Claimant's time spent on the representation as employee,
in the course of his employment, as to which representation the costs were
advanced by Claimant's employer, and (B) received from James Grady in
connection with the Oron litigation.

Said amount will include the amount of $3,215.98 --- as and far

Respondents' expenses reasonably incurred in connection with QUIVX forensic
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examination and attempted restoration of data on employer-owned laptop
computers and an iPhone used and returned, as applicable, by Claimant and
Erika Dillon. In addition, an amount yet to be determined, in the exercise of the
Arbitrator's discretion, will be awarded for Claimant's spoliation and conversion
of Excelsior's and Liberty's files and other data contained on employer-owned
laptop computers entrusted to Claimant and Erika Dillon during their
employment by Respondents or either of them. The additional amount-awarded
will be set forth in a further and/or amended interim arbitration award and/or
in the final arbitration award.

3. Claimant shall pay Respondent Excelsior the amount of $197,000.00
--- as and for disgorgement of an appropriate amount of Claimant's employment
compensation (including salary and bonuses) paid under his employment
agreement).

The awarded amount under this paragraph is non-duiplicative of
and does not overlap with-any amount award as monetary damages under any
other pardgraph of this Interim Award..

The amount-awarded under this paragraph does not inclide:
,d_isgorgement based on Claimant's post-employment violations of‘fiduciary
duty. That is because it appears to the Arbitrator that they are instances of
Respondents having rights without a remedy --- as-the limits of case law on
disgorgement do not extend to post-employment violations of fiduciary duty.

Di_sgprggment shall be based on Claimant’s violations of fiduciary.
duty -—-including as acting as an attorney in connection with the TNAFIix
litigation and the MegaUpload case, Claimant's concutrent representation of
XVideos and/ or XNXX during his employment by Excelsior and spending
excessive, undisclosed,:time on non-Excelsior/ Liberty matters far'beyond
contractually-permitted time under his employment agreement.

4. Claimant is hereby ordered forthwith (i.e., within ten (10) days-of

the date of the issuance of this Interim Arbitration Award) to turn over to
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Respondents all Oron-related funds and, further, an additional $30,000 of non-

Oron-related client funds of Respondents --- which funds have been held in
Claimant's attorney trust account --- plus pre-award interest at the legal rate of
ten percent (10%) per annum from August 29, 2012.

5. An accounting of Claimant's attorney trust account is hereby
ordered --- including to ensure compliance with Paragraph 4 hereof, The
accounting shall be performed by a qualified third-party accountant and/or
accounting firm appointed and/or approved by the Arbitrator. The cost and
expense of which shall be borne solely by Claimant --- although Respondents
may advance the funds necessary for the accounting, subject to ordered
reimbursement by Claimant. Claimant is hereby ordered to cooperate fully with
the ordered accounting,.

6. Claimant is hereby ordered to return the as-yet-unreturned
company-owned laptop to Respondents' counsel forthwith --- and in no event
later than ten (10) days from the date of the issuance of this Interim Arbitration
Award.

7. Respondent shall be awarded as damages or costs reasonably
incurred with this litigation, expenses reasonably incurred by QVIX or similarly
qualified expert vendor --- up to.a maximum of $3,500 --- in connection with the
vendor's performance of successful and/ or attempted retrieval of data a report to
the Arbitrator of what, if anything was deleted from the ecomputer and when..

8. Respondents and Counterclaimants Excelsior Media Corp. and
Liberty Media Holdirigs, LLC shall be afforded the rightin this arbitratiori to
establish their righfs --- if any, and according to proof --- to contractual attorney's:
fees and costs..

Counsl for the parties are ordered to immediately commence and
diligently coriduct and conclude meéet-and-corifer commiumnications and to submit

to the Arbitrator within ten (10) days of the issuance of this Interim Arbitration
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Award an emailed proposed briefing and hearing schedule for any application
for contractual attorney's fees and costs.

9. Respondent Jason Gideon will be dismissed as a party to this
arbitration.

Subiject to further order and/or a further and/or amended interim
arbitration award, and the Final Arbitration Award, this Interim Arbitration
Award, including the Determinations hereinabove set forth, is intended to be in
full settlement of all claims, issues, allegations and contentions, on the merits,
submitted by any party against any adverse party in this arbitration. Subject to
the immediately preceding sentence, claims and requests for relief not expressly

granted in this Interim Arbitration Award are hereby denied.

Dated: June 3, 2015

STEPHEN'EJHABERFELD
Arbitrator
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UTAH FEDERAL COURT MEMORANDUM AND DECISION
ORDER |




Case 2:17-cv-00138-DB Document 292 Filed 02/12/18 Page 1 of 15

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

PURPLE INNOVATION, LLC, a Delawarc
limited liability commpany,
MEMORANDUM DECISION AND
Plaintiff, ORDER

V.

HONEST REVIEWS, LLC, a Florida

Corporation, RYAN MONAHAN, an Case No. 2:17-cv-138-DB

individual, and GHOSTBED, INC,, a

Delaware corporation, District Judge Dee Benson
Defendants.

Before the court is Plaintiff’s Motion for Sanctions. (Dkt. No. 229.) In its motion,
Plaintiff requests sanctions for Defendants’ submission of misleading and false statements to the
court in opposing Plaintiff’s request for preliminary injunction. Pursuant to civil rule 7-1(f) of
the United States District Court for the District of Utah Rules of Practice, the court elects to
determine the motion on the basis of the written memoranda and finds that oral argument would
not be helpful or necessary. DUCivR 7-1(f).

FACTUAL BACKGROUND

Plaintiff is a manufacturer of bed-in-a-box mattresses and other bedding products.
(Compl. ' at 7y 19-29.) Plaintiff advertises and sells its products solely through an e-commerce
platform, rather than maintaining brick and mortar stores. (/d. at § 29.) Because Plaintiff relies
strictly on an e-commerce sales strategy, online comment and review websites can have a

significant impact on Plaintiff’s business. (/4. at 9 38-39.)

! All references to the Complaint herein refer to the Second Amended Complaint. (Dkt. No. 266.)
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In January 2017, a new mattress review website—www.honestmattressreviews.com—
owned by Defendant Honest Reviews, LLC (“HMR™) and operated by HMR’s sole owner,
Defendant Ryan Monahan (“Monahan™), began to post reviews of various mattress and bedding
products. (Id. at 79 9, 10, 44.) HMR’s reviews or “articles” about Plaintiff’s products suggested a
link between a white powder used on some of Plaintiff’s products and cancer-causing agents. (/d.
at 9747, 53-54.) For example, one article compared the powder to a “ground down...plastic
mustard container” or “glass coke bottle,” which consumers will inhale every night for “eight to
ten hours.” (Id. at 9 71.) The article, alluding to Plaintiff’s product, also included a video of the
“cinnamon challenge,” in which people were coughing, gagging, spitting, crying, and choking on
cinnamon. (/d. at Y 72-74.) Plaintiff received low marks on the HMR site, including an image of
a large red “X,” while its competitors, including Defendant GhostBed, Inc. (“rGhostBed"),
received favorable marks. (/d. at 9 82.)

The HMR website repeatedly stated that it was not influenced by any mattress company
and that it did not receive financial compensation for its reviews. (Id. at 1Y 155-64.) Some of
those statements included that HMR “receives zero affiliate commissions,” “does not have any
affiliate commission sales relationships with mattress companies,” and is “free from corporate or
conglomerates. ..[that] silence or shape editonal narratives and truths.” (/d. at 99 158-63.) The
site also asserted that the posts on HMR “have total editorial independence” for which “[n]o one
has influence.” (Id. at § 163.) The HMR websitc also stated that it is not interested in
“influencing a purchase decision to promote a company” or in “a few large companies

controlling the narrative.” (/d. at J 164.)
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Plaintiff filed its Complaint on February 24, 2017, alleging claims for false advertising
and false association under the Lanham Act and Utah common law, tortious interference with
economic relations, defamation, trade libel and injurious falsehood, civil conspiracy, and
violation of the Utah Truth in Advertising Act. {Compl. at Y 220-72.) Plaintift alleged that the
statements made about its products, including their connection to cancer-causing agents, are
false. (/d. at 99 221-25.) Plaintiff also alleged that the statements on the HMR website regarding
its intellectual and financial independence from any mattress company are false, and that
Monahan, the sole owner and operator of HMR, was closely affiliated with Plaintiff’s direct
competitor, GhostBed. (/d. at § 168.) Accordingly, Plaintiff concluded that HMR’s purported
“reviews” were actually commercial advertising and promotion that “materially misrepresented
the nature, characteristics, and qualities™ of Plaintiff’s products, while failing to disclose the
close affiliation with its competitor. (Jd. at 9 222-23.)

On February 27, 2017, Plaintiff requested an ex parte Temporary Restraining Order to |
prohibit Defendants from posting false or misleading statements regarding its products. (Dkt. No.
8.) The court originally denied Plaintiff’ s motion for ex parte relief, holding that the Plaintiff had
“failed to meet its burden to show what efforts ha[d] been made to provide notice, why notice
should not be required in this case, and whether immediate irreparable injury [would] result
before the adverse party [could] be heard in opposition.” {(Dkt. No. 13.) Following entry of that
Order, Plaintiff’s attorney submitted an additional declaration outlining multiple efforts made to
notify Defendants of the case, including indications that Defendants had received actual notice
and that Defendants appeared to be avoiding service of process. (Dkt. No. 14.) Based on this

showing, along with Plaintiff’s evidence of a strong showing of an affiliation between
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Defendants and substantial likelihood of success on the merits, the court entered Plaintiff’s
requested Temporary Restraining Order on March 2, 2017. (Dkt. No. 16.)

The following day, on March 3, 2017, Plaintiff filed a Motion for Order to Show Cause
Why Defendants Should Not Be Held in Contemipt. (Dkt. No. 17.) In that Motion, Plaintiff
argued that Defendants had failed to comply with the Temporary Restraining Order and had,
instead, posted an inflammatory article about the lawsuit on the HMR website. (/4.) Defendants
opposed the Motion and filed Motions to Dissolve the T.R.O. on March 9, 2017. (Dkt. Nos. 28,
36.) In support of their Motions, Defendants submitted two Declarations, the Declaration of
Marc Werner (Dkt. No. 31) and the Declaration of Ryan Monahan. (Dkt. No. 30.)

In his Declaration, Marc Wemer, CEO of GhostBed (*Werner”), stated that “GhostBed
does not have any affiliation whatsoever with co-defendants Honest Reviews LLC or Mr.
Monahan.” (Dkt. No. 31 at § 6.) Wemer stated that GhostBed does not own, operate, direct,
control or contribute to honestmattressreviews.com and that GhostBed “did not, and does not,
remunerate Mr. Monahan or Honest Reviews LLC in any way for anything they do in connection
with the honestmatiressreviews.com website.” ({d. at 9 4-7.) Wemer affirmed that “Mr. Monahan
15 not, and has never been, an employee, director, or officer of GhostBed,” (/d. at ¥ 11,) and that
when Monahan identified himself on Twitter and LinkedIn as “‘Chief Brand Officer” of
GhostBed, he did so “mistakenly.” (fd. at § 14.) Wemer further stated that Monahan is “not a
member of GhostBed’s marketing department or any other GhostBed department” and does not
have an office, phone extension, or email address with GhostBed. (/4. at 19 15-19.) Werner

stated that Monahan has “no monetary interest in the success of GhostBed” and “receives no
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compensation either directly or indirectly from GhostBed for the content he publishes on
honestmattressreviews.com.” (/d at Y 20.)

Werner acknowledged GhostBed’s connection with Monahan in only one paragraph,
stating that GhostBed uses Achieve Marketing for branding and marketing consultation services
and that “[i]n the past, Achieve used another entity, Social Media Sharks, to consult on online
presence issues for its clients, including GhostBed.” (/d. at § 12.) Werner acknowledged that
Social Media Sharks is associated with Monahan, but did not acknowledge any current
relationship between GhostBed and Social Media Sharks or GhostBed and Monahan. (/d.)

Monahan’s Declaration similarly disavowed any significant business relationship
bétween GhostBed and Monahan. Monahan stated that he is the sole member and president of
Honest Reviews, LLC, which operates honestimattressreviews.com, and the founder, co-owner,
and CEO of Social Media Sharks, a Florida marketing company. (Dkt. No. 30 at 9 2-3.)
Monahan stated that “Defendant GhostBed currently contracts with Achieve Agency to perform
social media marketing. Achieve Agency in turn engages Social Media Sharks to provide a
portion of those services. Social Media Sharks provides similar services to over twenty-five other
companies.” (/d. at 9 6.) Although Monahan admitted that he identified himself as Chief Brand
Officer of GhostBed on LinkedIn, Twitter, and at a conference in September 2016, he stated that
he did so without GhostBed’s knowledge and that GhostBed “scolded [him] for doing so, and
insisted that [he] stop.” (/d. at Y 7-8.) Monahan also stated that he has never had an office or
phone extension with GhostBed. (/d. at 9.)

Monahan similarly disavowed a financial relationship between the Honest Mattress

Reviews website and GhostBed. He stated that the website has a single source of income—
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Google Adsense—and that Honest Reviews, LLC has never received any consideration from
GhostBed, nor has any company, person, or product had any influence over reviews on the HMR
website. (/d. at 1§ 11-13.)

The court held a hearing on the Motions regarding the Temporary Restraining Order on
March 14, 2017. At the hearing, counsel for Defendants reiterated the content of the Declarations
submitted by their clients. Mr. Randazza, counsel for Monahan, strongly argued that Monahan
was an independent journalist entitled to full protection under the First Amendment. Mr.
Randz;zza repeatedly referred to Monahan as a “consumer journalist” and “consumer reporter”
(March 14, 2017 Hearing Transcript at 44: 14-15, 23), even asserting that the court did not have
authority to find otherwise. (/d. at 46-47.) He referred to the HMR site as a “consumer journalist
publication just like Consumer Reports[.]” (/d. at 44: 15-16.) With respect to the allegation that
Monahan was, in fact, closely affiliated with GhostBed, Mr. Randazza stated: “if we believe this
entire conspiracy that this whole thing was cooked up back in October to be a shadow marketing
campaign for GhostBed, that would require a degree of creativity and just a degree of plotting
that even Alexander Dumas could not have imagined when he wrote the Count of Monte Cristo™
and stated that “these fantasies are probably best used in fiction.” (/d. at 46:1-6, 8-11.) Mr.
Randazza’s coy acknowledgement of a relationship between Monahan and GhostBed was only in
passing: “we have a contractor who is a contractor to a contractor and we have no desire to hide
that relationship.” (/d. at 49: 4-6.) Mr. Randazza referred to the alleged close relationship
between Monahan and GhostBed as “a very convoluted conspiracy theory that just does not

make any sense.” ({d. at 52: 16-18.)
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Counsel for GhostBed, Ms. Yost, similarly indicated that no relevant business
relationship existed between Monahan and GhostBed. Ms. Yost referred the court to Werner's
Declaration testimony that “GhostBed does not compensate the website owner, which is Honest
Reviews, or Mr. Monahan in connection with that website.” (/d. at 56: 4-6.) Ms. Yost further
emphasized: “Neither Honest Reviews nor Mr. Monahan have been compensated by GhostBed
to produce this website or any of the content on it. GhostBed has declared under the pains and
penalties of perjury that it had absolutely nothing to do with the posts before or after the T.R.O.
was entered.” (/d. at 56: 14-18.) Ms. Yost acknowledged an “attenuated” relationship between
Monahan and GhostBed, stating that “Monahan is a marketing consultant and he works for
many, many organizations and clients ..., including GhostBed[.]” (/4. at 57: 3-4.) However, Ms.
Yost argued that GhostBed was no different from any of Monahan’s other marketing clients and
that “two sworn declarations ... say that there is no money trail between GhostBed and the
website where Purple’s harm is happening.” (/4. at 57: 19-24; 61: 10-12.)

Based on the strong representation from both Wemer and Monahan and their lawyers’
arguments regarding the absence of a relevant, current business relationship between them, thé
court dissolved the Temporary Restraining Order. (Dkt. No. 59.)

On May 24, 2017, Plaintiff filed a Motion for Preliminary Injunction, which was based
on evidence and a request for relief similar to that in Plaintiff’s onginal Motion for Temporary
Restraining Order. (Dkt. No. 115.) Plaintiff did not appear to have sufficient new evidence to
support entry of a Preliminary Injunction. However, approximately one month later, on June 28,
2017, Plaintiff submitted a Supplemental Memorandum in support of its Motion, attaching a

newly obtained Declaration from GhostBed’s former Director of Marketing, Ms. Calisha
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Anderson. (Dkt. No. 137.) In that Declaration, Ms. Anderson confirmed the bulk of Plaintiff"s
suspicions regarding the relationship between Monahan and GhostBed. (/d.)
In her Declaration, Ms. Anderson explained that:
o She was employed as Director of Marketing of GhostBed from October 2016 until June 7,
2017. (Dkt. No. 137-1 at 9 4.)
e Shortly after beginning her new job, she learned she had “very little actual authority for
GhostBed’s marketing” and Monahan “was the real ‘Director of Marketing.”” (/d. at Y 5, 8.)

e Monahan “controlled every aspect of the GhostBed website from before the time [Ms.

Anderson] was hired until the day that [she] left GhostBed.” (Jd. at 9 11.)

e Monahan “was on the agenda” for every weekly staff meeting Ms. Anderson attended. (/4. at

99 14, 15.)

e Monahan attended GhostBed staff meetings telephonically and “led the discussion™ regarding
marketing. (/d. at | 16.) |

¢ Monahan “frequently used the email address ryan@ghostbed.com to communicate with
others, including in the system used to send out email blasts.” (/d. at | 43.)

¢ Monahan “was the Chief Brand Officer of GhostBed, and he¢ held himself out as such in his
communications with others....” (Id. at41.)

¢ During Ms. Anderson’s employment, Monahan spoke on the telephone regularly with
Wemer and visited GhostBed's offices from time to time. (/4. at {17, 21.)

e Shortly after being hired, Ms. Anderson was informed by CEO Wermner’s daughter, Ashley
Werner, “that Ryan was the real ‘Director of Marketing’” and that “Monahan’s marketing

decisions trumped [Ms. Anderson’s] marketing decisions.” (/. at 9 8.)
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¢ Monahan “could and did on several occasions veto [Ms. Anderson’s] decisions.” (/d.)
» Based on Ms. Anderson’s observations and experience, she “suspect[ed] that [Monahan] is
being paid under the table by GhostBed.” (/4. at Y 22.)

Ms. Anderson’s Declaration also provided support for the proposition that GhostBed
independently made statements substantially similar to those alleged in the Complaint. She stated
that CEO Werner “would tell [Anderson] and other GhostBed employees about a powder on
[Plaintiff’s] mattress”, “saying that a competitor was using talcum powder and talking about
lawsuits against Johnson & Johnson because talcum powder caused cancer.” (/d. at 9 24.) Ms.
Anderson further stated that she believed that Werner “wanted consumers to know about this.”
(Id))

The court held a hearing on the Motion for Preliminary Injunction on July 7, 2017, At the
hearing, counsel for Defendants strongly disputed Ms. Anderson’s Declaration. Mr. Randazza
stated: “1 realize if you look at Ms. Anderson’s declaration, boy, that looks really compelling. [t
is lies. I am going to prove it is lies. I hope that there will be sanctions when it shows that it is
lies. | hope she’ll be charged with perjury when I can shbw she has lied.” (July 7, 2017 Hearing
Transcript at 123: 22-25—124: 1-2.) In light of the directly conflicting Declaration testimony
before the court, the court “determined that an evidentiary hearing [would] aid the court in ruling
on the pending motion, particularly in determining the nature of the relationship between
Defendant Ryan Monahan and Defendant GhostBed, Inc.” (Dkt. No. 145.) Accordingly, the
court ordered the three witnesses who had submitted Declaration testimony to appear at an

evidentiary hearing for purposes of cross examination. (/d.)
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The court held the Evidentiary Hearing on September 16, 2017. (Dkt. No. 187.) At the
hearing, the court heard testimony from Marc Wemer, Ryan Monahan, and Calisha Anderson.
The evidence elicited at the hearing from all witnesses established, among other facts, that:

1) Monahan continues to provide extensive marketing services to GhostBed (September 16, 2016
Hearing Transcript at 161-64); 2) Monahan’s company, Social Media Sharks, has received over
$130,000 from GhostBed, and continues to receive $10,000 per month, for Monahan’s marketing
services to GhostBed, of which Monahan receives appfoximately half (id. at 25, 28-31); 3)
Monahan used the title “Chief Brand Officer” of GhostBed with GhostBed’s knowledge and
without protest (¢/d. at 84-85, 103, 120-22); and 4) Monahan helped GhostBed place competitive
ads that targeted Plaintiff. (id. at 59, 148-49.) At the conclusion of that testimony, the court
determined that Monahan and Werner had materially misrepresented the relationship between
HMR and GhostBed, as well as Monahan’s status as an independent journalist. (/d at 165-70.)
The court found the testimony of Ms. Anderson to be credible and persuasive, and it was not
seriously challenged by cross-examination.? (/d.) After considering all the evidence presented to
the court, particularly the close relationship and substantial financial ties between Monahan and
GhostBed, the court entered a Preliminary Injunction. (Dkt. No. 191.)

On October 25, 2017, Plaintiff filed its Motion for Sanctions. (Dkt. No. 229.) Plaintiff
argues that Defendants’ willful misrepresentations prejudiced Plaintiffs case and interfered with
these proceedings. (/d.) Plaintiff accordingly requests that the court strike Defendants’ answers
and defenses to Plaintiff’s complaint, grant judgment in favor of Plaintiff, and dismiss

GhostBed’s counterclaim against it. (/d.) Defendants maintain that none of the challenged

* Mr. Randazza did not attend the hearing to cross-cxamine Ms. Anderson, despite his confident assertions that he
would expose Ms. Andersen as a liar.
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statements were willful, intentional, or made in bad faith, and that they do not rise to the level of
sanctionable conduct. (Dkt. Nos. 247, 250.)
DISCUSSION

District Courts have “very broad discretion to exercise their inherent powers to sanction a
full range of litigation misconduct that abuses the judicial process.” Xyngular Corp. v. Schenkel,
200 F. Supp. 3d 1273, 1300-01 (D. Utah 2016). However, “[d]ismissal is a severe sanction
[which] should be imposed only if a *lesser sanction would not serve the ends of justice.””
LaFleur v. Teen Help, 342 F.3d 1145, 1151 (10th Cir. 2003)(quoting Reed v. Bennett, 312 F.3d
1190, 1195 (10th Cir. 2002)). The Tenth Circuit has provided five factors for a court to consider
in determining the appropriateness of sanctions:

{1) the degree of actual prejudice to the [party requesting sanctions], (2} the

degree of interference with the judicial process, (3) the litigant’s culpability,

(4) whether the litigant was warned in advance that dismissal was a likely

sanction, and (5) whether lesser sanctions would be effective.
LaFleur, 342 F.3d at 1151 (citing Ehrenhaus v. Reynolds, 965 F.2d 916, 921 (10th Cir. 1992).
These factors provide a “flexible framework™ to “adequately punish [the Defendants’]
misconduct, remedy the prejudice to and harm suffered by [Plaintiff] and the judicial process,
deter future litigants from engaging in this type of misconduct, and engender public trust in the
integrity of the judicial proceedings. Xyngular Corp., 200 F. Supp. 3d at 1320-21.

The Degree of Actual Prejudice to Plaintiff

The court finds that Plaintiff was significantly prejudiced by Defendants’
misrepresentations in this action. Plaintiff sought and obtained a T.R.O. in this matter, which was

dissolved by the court due to the strong representations of Werner and Monahan and their

counse! that they did not maintain a relevant business relationship, and that Monahan was an

11
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independent consumer journalist. However, the evidence at the Evidentiary Hearing showed an
entirely different picture. Monahan continues to maintain a significant business relationship with
GhostBed and during the relevant time period effectively acted as its head of marketing. When
presented with the truth regarding Monahan and GhostBed’s relationship, the court reinstated the
injunctive relief initially requested by Plaintiff. Plaintiff was deprived of this injunctive relief in
the interirmn and was required to expend time and resources to obtain the requested relief the
second time,

The Degree of Interference with the Judicial Process

The court also finds that the degree of interference with the judicial process here was
substantial. Defendants and their counsel adamantly defended misleading representations that
Monahan and GhostBed had no meaningful association and that Monahan was a c-onsumer
Joumnalist entitled to the fullest possible protection of the First Amendment. They vigorously
asserted those misrepresentations even after the court received Ms. Anderson’s declaration,
which caused the court to hold a full day evidentiary hearing to determine the truth. Such a
hearing could have been avoided had Defendants been honest and forthcoming regarding their
relationship in the first instance.

The Litigant’s Culpability

Defendants now acknowledge that the misrepresentations “lacked the tevel of candor and

| attention to detail necessary to ensure that all of the material facts were clearly stated and

understood by all parties and the Court™ but claim they were “made in the heat of battle.” (Dkt.
No. 247 at ii1, 14.) While the court appreciates Defendants’ acknowledgment of some

responsibility, the court does not agree that these material misrepresentations were merely

12
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inadvertent missteps. Monahan, Werner, and counsel for each were given numerous
opportunities in several hearings prior to the September 16 Evidentiary Hearing to correct and
clarify their previous, misleading testimony. Instead, Defendants doubled down on their
statements and continued to actively conceal the truth from Plaintiff and the court. Wemer and
Monahan actively misrepresented the nature of their relationship for months. These misleading
statements could not be reasonably classified as mere oversight.

Advance Warning

The court did not explicitly warn Defendants that misleading the court by sworn
testimony was sanctionable conduct but it could hardly be expected that such a waming would
be given. It is expected and presumed that parties and their co.unsel will not knowingly
misrepresent material facts to the court. The declarations of Monahan and Werner were signed
under penalty of perjury, and counsel, as officers of the court, are under strict ethical rules to be
honest in all of their dealings with the court, and to never assist in the subomation of perjury. Mr.
Randazza’s statements at the July 7, 2017 hearing—that he would expose Ms. Anderson’s
statements to be lies and that he “hope[d] that there will be sanctions...[and] she’ll be charged
with perjury when [he could] show she has lied”—demonstrates a clear understanding that
submitting a false declaration to the court could result in sanctions. Indeed, based on the court’s
careful consideration of the testimony given at the Evidentiary Hearing, the misrepresentations
by Wemner and Monahan were sufficiently egregious that perjury prosecutions would, and

perhaps should be, an appropriate consideration.

13
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Efficacy of a Lesser Sanction

All of the previous factors weigh in favor of assessing sanctions against Defendants. The
court must now determine whether a sanction less than dismissal would remedy the harm to
Plaintiff and “deter the errant part[ies] from future misconduct.” Ehrenhaus, 965 F.2d at 920.
Dismissal is “an extreme sanction” and “should be used as a weapon of last, rather than first
resort.” Id. (citing Meade v. Grubbs, 841 F.2d 1512, 1520 (10th Cir. 1988)). “Only when the
aggravating factors outweigh the judicial system’s strong predisposition to resolve cases on their
merits is dismissal an appropriate sanction.” Meade, 841 F.2d at 1520. Here, the court does not
find that case-terminating sanctions are the only appropriate remedy for Defendants’ misconduct.
However, given the egregious nature of Werner’s misrepresentations, the court finds that striking
GhostBed’s counterclaims is appropriate. Furthermore, sanctions will be, and hereby are,
awarded for Plaintiff’s reasonable attorneys” fees and costs expended in pursuing its second
Motion for Preliminary Injunction (Dkt. No. 115} and this Motion for Sanctions. Defendants
Ryan Monahan and Honest Mattress Reviews, LLC shall jointly pay one half of those fees and
costs, and GhostBed, Inc. shall pay the other half. The court will also issue an adverse jury

instruction if deemed appropriate when this case goes to trial.
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CONCLUSION

For the foregoing reasons, Defendant GhostBed’s counterclaims are hereby stricken and

sanctions are awarded for Plaintiffs’ reasonable attorneys’ fees and costs in pursuing its second
Motion for Preliminary Injunction and Motion for Sanctions, and an adverse jury instruction

shall be given if deemed appropriate at the time of trial.
DATED this 9th day of February, 2018.

BY THE COURT:

iy S

Dee Benson
United States District Judge
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Connecticut Judge: Attorney Marc
Randazza Is Too Unethical To Represent
Alex Jones

The lawyer-to-the-trolls got booted from a Sandy Hook defamation case against the Infowars host.

HUFFPOSTLawyer Marc Randazza regularly appears on Alex Jones’ Infowars. But
he will not be appearing in court to represent Jones.

Alex Jones needed an “untainted” lawyer. That's why he fired Marc Randazza this
month.



The far-right conspiracy theorist had had a brief professional relationship with
the attorney-to-the-trolls. Last spring, Jones, who falsely claimed that the Sandy
Hook massacre was a hoax, hired Randazza after being sued in Connecticut
Superior Court by six families of children killed in the 2012 school shooting and
an FBI agent who responded to the scene.

But Randazza, a regular guest on Jones’ conspiracy outlet Infowars, came with
baggage.

In January, the attorney filed what's called a pro hac vice application to be added
to the Sandy Hook case as an out-of-state lawyer. Judges routinely sign off on
these applications. The Connecticut judge, however, swiftly rejected Randazza’s
application, citing “sericus misconduct” by the attorney.

"Permission to appear pro hac vice is a privilege, not a right,” the judge wrote,
ending Randazza's aspirations to take the stage in one of the highest-profile First
Amendment cases in the country. :

The ruling was a humiliating setback for a lawyer who styles himself as a top free
speech attorney. So was getting canned by his marquee client. Jones declared
that he had no option, given the rejection of Randazza’'s pro hac vice application,
but to “choose new counsel untainted by the claims of misconduct.”

Claims? There was nothing suggestive about Randazza’s misconduct. It
happened. And his ethical problems had been on display for almost a decade,
flaring into view only a few years after he began his legal career as a copyright
enforcer for pornographers.

In 2009, he'd taken a job as in-house counsel for a group of porn companies
known as Excelsior/Liberty. But he sold out his employer for side money,
according to an arbitrator’s ruling. After getting caught, Randazza waged lawfare
against Excelsior /Liberty for years. The dispute only exposed him as a scoundrel.
In 2015, he lost decisively in arbitration, then declared bankruptcy to avoid
paying $600,000 in damages.

By then, he'd reinvented himself as an attorney for racists, fascists, rape
advocates, propagandists and extremists. He soon became America’s go-to



attorney for far-right undesirables who use defamation, harassment and threats
to silence others. Some of his current clients include neo-Nazi publisher Andrew
Anglin, Holocaust-denying slanderer Chuck Johnson and Pizzagate peddler Mike
Cernovich, who is also Randazza's close friend and business partner. Another
Randazza friend and — according to him — former client is the porn actress

and right-wing Gamergate troll Mercedes Carrera, who was charged in February
with eight counts of sexually abusing a minor under the age of 10. (Carrera has
pleaded not guilty.)

Randazza's brush-off in Connecticut, however, had nothing to do with the sordid
company he keeps. It had to do with his ethical problems.

In December, HuffPost published an exposé of Randazza's violations of the rules
of professional conduct that govern attorney behavior. He’d made scores of
misrepresentations in court, entered into conflicts of interest and solicited
bribes.

“There needs to be a little gravy for me,” he once wrote opposing counsel while
seeking extra lucre. “I'm gonna want at least used BMW money.”

Tt m e wames e ANV WIS AASTINE T,

| Keeping me completely out of the fNArgamo I3 a little more complicated.

if your client wants to keep me personally out of the TNA game, then | think that there needs lo be a li W it has
. N to ke 1y ou | e, ther K a lite gravy fo . And ith
u_: ba more than the $5K you were talking about before. I'm looking al the cost of o1 Yeast & new Camera tngreagnerr ;Ta;os'ils‘ :I’h:'ﬁ
girculaling around the adult entertainmant expa this week. I'm gonna want at Jagst used BMW rﬁbney. .

in order to confiict me out of future matters, | suggest this: -

Your firn retaing me as “of counsel” to you. I'd get $5K per month (for six mgnthe) pald to me, from you (TNA will relmburse yau,

| presume), nder. i bo aw " ; ’
ng.i. ﬁ;ggzif will render.advica an TNA and TNA onty, and I be chinese walled frofm your other clients eo (hat olher confliels nfe

An email from far-right attorney Marc Randazza seeking a payoff from a porn
company. View the full document here.

For years, Randazza had avoided scrutiny for his wrongdoing, mainly because
the legal profession does such a poor job policing its own. Eventually, the State
Bar of Nevada, which licenses Randazza, launched an investigation. {He is also
licensed in Arizona, California, Florida and Massachusetts.) Randazza pleaded
guilty to two ethical violations. The first concerned a shady loan he’d made; the
second, a bribe he’d solicited from Oron, a file-sharing company he sued while
working for Excelsior/Liberty.



But the Nevada Bar found “mitigating circumstances” to reduce Randazza's
punishment. In October, he walked away with a 12-month stayed suspension and
an 18-month probaticn. He kept right on lawyering.

He also continued to fudge facts. And his offenses may finally be catching up to
him,

Legacy of Lies

Randazza started his job at Excelsior/Liberty in 2009. But he was soon secretly
lawyering for Excelsior/Liberty competitors such as Bang Bros, Titan Media and
Kink.com. These were glaring conflicts of interest, Randazza also worked for
companies accused of infringing Excelsior/Liberty’s copyrights. One was
XVideos, a porn site that Excelsior/Liberty wanted Randazza, then their in-house
counsel, to sue for infringement. Instead, Randazza started billing XVideos every
month, a fact he concealed from Excelsior/Liberty while dissuading his employer
from pursuing litigation, Randazza invoiced XVideos for over $44,000 during this
period.

Randazza also made misrepresentations about his rele at Excelsior/Liberty. In
court filings, he often concealed his salaried job and claimed that
Excelsior/Liberty had “incurred” his fees, which allowed him to recoup more
money from litigation targets. Over time, his behavior grew more brazen. He
used ill-gotten privileged legal communications that might have come from a
hacker to gain an advantage in one proceeding. In others, he began soliciting
payoffs from litigation targets to “conflict himself out” from being able to sue
them again.

In 2012, his boss at Excelsior/Liberty caught Randazza trying to sneak one of
these bribes into a settlement agreement. Their relationship ended. Randazza
filed a trumped-up discrimination claim, alleging he’'d been sexually harassed as
a straight man working at a gay porn company. He sued Excelsior/Liberty. Then
he initiated an arbitration dispute. Excelsior/Liberty, meanwhile, filed bar
complaints against Randazza everywhere he was licensed.

In 2013, Randazza lied to the bar associations in Nevada and Florida about not
representing XVideos. The Nevada Bar, which was the lead regulatoery boedy, did



nothing and declined to investigate any of Excelsior/Liberty’s other allegations,
citing pending litigation. The bar complaints in other jurisdictions were
subsequently closed.

But the arbitration forced Randazza to produce financial records and admit
under oath that he'd been working for XVideos all along, among other unethical
things. In 2015, the arbitrator ruled against Randazza on numerous points and
determined that the attorney had solicited a $75,000 bribe from Oron. Randazza
filed for bankruptcy to avoid paying damages to Excelsior/Liberty. His former
employer lodged another round of bar complaints based on the arbitrator’s
decision and voluminous evidence from the arbitration.

At the end of 2016, the Nevada Bar finally filed an amended complaint against
Randazza seeking to discipline him for misconduct. Randazza negotiated a
conditional guilty plea that let him off the hook for most of the alleged violations.
The Nevada Bar accepted his plea last year and recommended a light
punishment, which the Nevada Supreme Court approved in October 2018,

The Nevada discipline has now prompted “reciprocal” disciplinary proceedings
in the other jurisdictions that license Randazza. Those bar associations will
decide whether to impose similar discipline for Randazza's admitted ethical
violations or to increase or reduce his punishment.

Below, a roundup of Randazza’s latest problems and prevarications across the
country.



HUFFPOSTRandazza bones up on the law.



Connecticut

Randazza is not licensed in Connecticut and not subject to reciprocal discipline
here. He has, however, made misrepresentations that might indicate a continued
pattern of unethical behavior. Consider the sworn affidavit attached to
Randazza’s pro hac vice application in the Sandy Hook case. In it, Randazza
acknowledged the reciprocal disciplinary proceedings against him but told the
court that he was “aware of no other grievances.”

But he had known for weeks about a new Excelsior/Liberty-related complaint
against him, this one filed in Arizona in October by a different party.

When HuffPost asked Randazza about the omission in his affidavit, he claimed
the complaint wasn't a “grievance” because Arizona uses different terms. He
called it a “screening” and said he felt no need to report it since it was a refiling of
documents from the Excelsior/Liberty dispute, which was true. A few days later,
he told the Connecticut court that the new complaint dealt with the “same set of
operative facts as the underlying discipline in Nevada.” That, though, was
misleading. The complaint covers alleged violations that the Nevada Bar failed to
address — for example, Randazza’s request for “used BMW money.”

In response to Randazza’s application to represent Jones, the Sandy Hook
plaintiffs had also filed a memorandum that included the 2015 arbitration ruling
against Randazza. Emails produced during the arbitration show that Randazza
solicited a payoff to prevent him from suing Oren in the future, a clear violation
of an ethical rule that prohibits a lawyer from offering or making an agreement
that restricts his right to practice.

In court, Randazza dismissed the memorandum as “an effort to smear” him and
called the bribe a “mischaracterization.” Randazza alse told the court that his
discussions with Oron about paying him “were fully disclosed” to
Excelsior/Liberty. But this, too, had been shot down during the arbitration.

“That’s a flat-out lie, and he knows it,” said Brian Dunlap, the vice president of
Excelsior. “He could never produce any emails when he disclosed it. He could
never recall any specific dates when he did. He could never back it up at all. And
his story kept changing.”



Arizona

In response to the Nevada Supreme Court order disciplining Randazza, the

Arizona Bar in January gave Randazza 18 months of probation and a formal
reprimand for his “failure to avoid conflicts of interest with clients” and his
failure to act ethically in extending a loan to a client.

A separate Arizona ethics complaint was filed against Randazza on Oct. 12, 2018,
by Tom Retzlaff, who has tangled in court with far-right extremists such as Jason
Lee Van Dyke, a Texas lawyer and ostensibly a former member of the Proud Boys
gang. Van Dyke has worked closely with Randazza in the past and was

recently suspended from practicing law in Texas for three months for
threatening to Kill Retzlaff.

The Arizona Bar confirmed to HuffPost that Retzlaff, who has his own history of
legal trouble, had filed a “charge” against Randazza, which has triggered a
preliminary “screening” investigation. The Arizona Bar appears to be looking into
a wider range of scurrilous activity than Nevada did, including Randazza’s
relationship with XVideos, the alleged copyright infringer that Randazza was
secretly representing.

And Randazza now appears to be lying about XVideos to the Arizona Bar. In
January, he assured the bar that he’d told Excelsior/Liberty “in writing” about his
representation of XVideos and that he let his employer know he couldn’t
represent Excelsior/Liberty against XVideos because of a potential conflict.

Bottom of Form



Lewis Roca ki

ROTHGERBER CHRISTIE Pepe &

1. XVidaos

During the courseé of his Excelsior employment, Mr. Randazza providéd some counsel to
XVideos, a pornographic “tube site”. A “tube site,” like YouTube, does not directly infringe or
even create content. Rather, third parties upload videos to share with others. They are not.
lidble to copyright holders unless and unil they fail to abide a properly issued takedown notice
under the Digital Millennium Copyright Act, 17 U.S.C. § 512.

Excelsior and Liberty knew Mr. Randazza represented XVideos. He told them. On January 17,
'2011, an Excelsior and Liberty employee suggested pursuing XVideos itself for infringement. In
response, Mr-Randazza Teminded Excelsiorand tiverty {in writing)-thathe and hislaw partner
provided:agvice and;counsetto-X Videos inavolding's uchrinfringement ctaims—Hesaid-hecould
not represent Excelsior and tiberty against XVideosTthus avoiging -any conttict]

TOM RETZLAFFRandazza’s response to the Arizona Bar. View the full
document here.

Randazza did not attach any proof of his XVideos disclosure to his response and
refused to show the disclosure to HuffPost, citing attorney-client privilege.

“For him to say there was any disclosure or that clients were aware at all is
obviously just bullshit,” Dunlap said. “If that were the case, why would he deny
[working for XVideos] initially to the Florida and Nevada bars in 2013?”

Randazza’s claims to Arizona contradict what the Nevada Bar found in 2016,
when it charged him with failing to disclose the XVideos conflict, hiding it from
his employer and never getting “informed consent, confirmed in writing ... to
represent XVideos.” (The Nevada Bar did not pursue this alleged ethical
violation.)

Randazza’s Arizona response also clashed with his sworn arbitration testimony,
when Randazza explicitly said he never made any written disclosure to
Excelsior/Liberty about XVideos being his client nor obtained written consent
from Excelsior/Liberty to represent XVideos.



13 Q. Did you ever make any written disclosure
14 to Liberty Media or Excelsior that XVideos was

15 your client?

16 7 A. No.

17 Q. Did you ever obtain written consent from

18 Liberty Media or Excelsior to represent XVideos?

19 2. No .
20 MS. KRINCEK: HNow is a good point to
21 stop.

UNITED STATES GOVERNMENTRandazza's testimony at an arbitration hearing
in 2015. View the full document here.

California

Randazza will likely face reciprocal discipline in California for his
Excelsior/Liberty transgressions. And Randazza made what appear to be dozens
of misrepresentations in California federal court about his fees. He also solicited
payments from TNA and Megaupload, two other Excelsior/Liberty litigation
targets, to conflict himself out of future lawsuits, according to evidence produced
during arbitration. As in other jurisdictions, it is an ethical violation in California
for an attorney to “be a party to or participate in offering or making an
agreement” to restrict his right to practice.

Retzlaff filed a bar complaint against Randazza in California on Nov. 22,2018, he
said.

Florida

A reciprocal discipline action against Randazza is underway in Florida, which has
looked past Randazza’s dishonesty before. In 2013, Randazza told The Florida
Bar that he didn’t work for XVideos. Randazza’s lawyer at the time, Brian
Tannebaum, made the false statement in a letter he sent to the Bar,



Randazza told HuffPost that he insisted the letter be corrected as soon as he
realized it contained an error and that Tannebaum was “entitled to get a detail
wrong.” Randazza said he told Tannebaum to send a new letter to the bar.

But it’s unclear when Tannebaum did this, if at all, (Tannebaum refused to tell
HuffPost if he had sent another letter.) And the timing Randazza cited was
curious. His XVideos misrepresentation came to light during the arbitration in
2015. In September of last year, HuffPost showed Tannebaum the portion of the
arbitration hearing where Randazza admitted to working for XVideos.
Tannebaum, who no longer represents Randazza, said it was a document he’'d
never seen before,

“I did not participate in the arbitration,” he said.

After speaking with HuffPost in September, Tannebaum said he contacted The
Florida Bar in an effort to correct the XVideos misrepresentation. But this would
have been at least three years after Randazza became aware of the problem.

Massachusetts

Randazza is scheduled to appear for a disciplinary hearing in Massachusetts on
March 26, He may face the most legal jeopardy in his home state, where he may
have already misled two courts in telling them that he didn’t “cause his clients to
suffer any actual harm or financial losses.” That statement clashes with the ruling
of the arbitrator, who determined that Randazza pilfered a $60,000 settlement
from Excelsior/Liberty and violated the terms of another settlement, forcing his
employer to pay back half of a $550,000 award.

In a reciprocal proceeding in Massachusetts Supreme Judicial Court, the
Massachusetts Board of Bar Overseers, which licenses Randazza, is closely
scrutinizing his Excelsior/Liberty misconduct. According to Dunlap, the board
hopes to convince a judge that the Nevada Bar didn't do enough to rein in
Randazza, who has continued to make misrepresentations.

In his response to the board, for example, Randazza declared that he “did not
participate in the offering or making of an agreement to explicitly restrict his

practice,” which would be a violation of the rules of professional conduct.



company. Respondent’s conduct was matcrially different from the Traficorite
conduct.

Respondent did not panticipatit-thie offerisior making of anagreefiont 1o

Miﬁiﬂmm‘ﬁﬁ“ﬁjﬁ"@—'—m covenant akin to the one .agreed to by Mr.

Traficonte is at issue. To tlic contrary, Mr. Randazza did that which the Rul'g is .
intended to,prqmoto_-—pennittiﬁg Oron to freely choose Mr. Randazza as its counsel
- for the bona fide vaision of services, only afier all matters with his employer’s

sister entity were resolved.

RANDAZZA | LEGAL GROUP

Prohibiting an attorney from discussing post-setticment Ibo'nq fide services to

UNITED STATES GOVERNMENTRandazza's reply to the Massachusetts Board of
Bar Overseers. View the full document here.

But arbitration evidence and his own testimony showed that Randazza discussed
payments from several companies to restrict his practice. His own guilty pleain
Nevada includes an admission that he “offered to enter into an agreement [with
Oron] which would have the likely effect of restricting Respondent’s right to
practice law.”



23 24.  RPC 5.6 réads, in pari, that “[a] lawyer shall not participate.in offering or. making
24 ||... [a]n agreement in which a restriction on the lawyer's right to praciice is part of the scatlement

25 || of a client controversy.” As part of the ncpotiations culminating in the drafting of the proposed

SBN EXH 1, £G.0005

Posi-Judgment Agreement to which Liberly was a proposcd party ond Signg_;ow, Respondent
offered to enter into en agreement which would have the likely effect of restricting Respondent’s

right lo praétice law.

NEVADA SUPREME COURTRandazza's guilty plea in Nevada. View the full
document here.

Randazza also told the Massachusetts Supreme Judicial Court that he'd never
made an offer to “never sue” Oron again,

Additionally, the defendant in that litigation insisted'that Mr. Randazza agree
to neVer sue them again, as a condition of paying Mr. Rardazza’s: employer -
$550,000. Mr. Randazza never agreed to such a.condition or made such an offer.

UNITED STATES GOVERNMENTRandazza’s reply in a Massachusetts disciplinary
proceeding.

But in an email from Randazza to Oron'’s attorney, Randazza does make an offer
to never sue Oron again:



From: mir@randazza.com {malibo:min@randazza.com]
Sent- Tuesday, August 07, 2012 8:43.PM

To: Stevan: Licberman

Subject: Hong Xong

I Just got a call from our HK counsel.

1} They spent $B0K so far in USD. Liberty's going to want a fittle more than $25K to satisfy them on
that, Do what you can.

2) It seems that we could get this resolved without filing anything in the USA except a joint notice to
release the paypal funds, If you want to get on the tel to your HK counse) and have the HK counse1
stipulate that say $650K Ih USD can be transferréd from the HSBC account to ‘aur attorneys' a¢count in
Hong Koeng.

never be able to sue FF Magnat Bochenko, Novaflle.com, gron.com, etc. forever and ever. | got him to

E'o'_fwl Wgﬁ"‘s’t—ﬁ:"’c‘ﬁat welTprovide sorme really great value -- incliding a jurisdiction deralling plan
Tat you T droo! over.

What do you think ?

UNITED STATES GOVERNMENTIn 2012, Randazza sent an email to Oron'’s
lawyer soliciting a payoff. View the full document here.

Montana

Randazza isn’t licensed in Montana, where he represents the neo-Nazi publisher
Andrew Anglin in another high-profile case. He has run into pro hac vice
problems here too. In November, the judge in the Anglin case, having learned
that Randazza neglected to follow court rules requiring him to update his pro hac
vice application with the Nevada discipline, ordered Randazza to comply.
Randazza quickly updated his application. But he has continued to fib in court.

Nevada

In Nevada, Randazza can avoid an actual suspension if he “stays out of trouble”
during his probation. Any other grievance against him that results in discipline
will likely trigger a suspension. With each deception, Randazza increases that
risk.

But other jurisdictions that license him have also been hamstrung by Nevada's
tepid response to his misconduct, an outcome that Randazza has wrongly
trumpeted as evidence of his innocence with respect to allegations that Nevada



didn't consider. Without a judge’s authorization or a new complaint, other bar
associations are limited in their reciprocal proceedings to addressing only the
violations to which Randazza pleaded guilty in Nevada. Some of the bars are
upset with Nevada for letting Randazza off easy, according to Dunlap.

“It's goed,” Dunlap said. “If everyone gets together for a conference, I want
Nevada to be all lonely in the corner.”
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The Florida Bar
Inquiry/Complaint Form

PART ONE (See Page 1, PART ONE - Complainaut Information.):

Your Name: Paul Berger
Organization:
Address: 1015 Spanish River Road, Apt. 408
City, State, Zip Code: Boca Raton, FL 33432
Telephone: 561-414-4570

E-mail: paul@hurricanelawgroup.com
ACAPY Reference No.:
Have you ever filed a complaint against a member of The Florida Bar: Yes [ No [XJ
If yes, how many complaints have you filed?

Does this complaint pertain to a matter currently in litigation? Yes [XI No [

PART TWO (See Page 1, PART TWO — Attorney Information.):

Attorney’s Name: Marc Randazza

Address: 3625 § Town Center Dr,

City, State, Zip Code: Las Vegas, NV 89135
Telephone: 702-420-2001

PART THREE (See Page 1, PART THREE — Facts/Allegations.): The specific thing or things I
am complaining about are: (attach additional sheets as necessary)

See Part Three Attached
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PART FOUR (See Page 1, PART FOUR - Witnesses.): The witnesses in support of my
allegations are: [see attached sheet].

PART FIVE (See Page 1, PART FIVE - Signature.): Under penalties of perjury, I declare that
the foregoing facts are true, correct and complete.

Paul Berger
Print Name

Signature

6/8/1025
Date
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PART THREE Facts/Allegations

As described below, I, Paul Berger, allege that Marc Randazza has violated rules of the
Florida Bar governing attorney ethics and conduct in Florida. The facts that support these
allegations are as follows:

'l am an attorney representing a corporate client, Roca Labs, Inc. (“Roca’). Attorney Marc
Randazza represents Opinion Corp and Consumer Opinion Corp. These entities operate a
website pissedconsumer.com Mr. Randazza’s clients are collectively referred to as Pissed
Consumer. Roca is involved in litigation with Pissed Consumer. I provided legal services to
assist Roca in dealing with false, malicious and defamatory information placed about Roca on
pissedconsumer.com.

On August 12, 2104, Pissed Consumer filed suit against Roca in the U.S. District Court
in the Southern District of New York. At the time the lawsuit was filed attorney Marc Randazza
of the Randazza Legal Group was representing Pissed Consumer (Mr. Randazza was not counsel
in New York, attorney Ron Coleman represented Pissed Consumer). I am not licensed to
practice law in New York and did not file an appearance in this matter. This case was
voluntarily dismissed.

On August 20, 2014, Roca filed suit against Pissed Consumer in Twelfth Judicial Circuit
in and for Sarasota County, Florida. I was an attorney of record on the suit. The matter was then
removed to the U.S, District Court for the Middle District of Florida where it is presently
ongoing. Mr. Randazza is the lead attorney for Pissed Consumer. I am lead counsel on the case.

On September 15, 2014, Mr. Randazza emailed Michael Masnick, the founder of
TechDirt about Roca in an effort to find a class representative “to serve Roca right” (see below).
‘Mr. Randazza was asking Mr. Masnick to solicit clients for him and for other law firms to serve
asa plaintiff against Roca (In Mr. Juravin’s Bar Complaint against Mr. Randazza, he asserts that
essentially Mr. Masnick was providing free advertising for Mr. Randazza). TechDirt is a
technology website that claims 1.5 million monthly viewers. Mr. Randazza and Mike Masnick
are friends and Mr. Masnick has published numerous negative articles about Roca Labs and
myself. There is no reason for a technology magazine to publish anything about the
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undersigned. The only reason is the request from Mr. Randazza.
Roca Labs

1 message N .
lur-c- Randma mjr@mndazzawna- Man, Sep 15, 2014 g1 B:12 PM
To: Wicnael Masnick:

Mike,

Is il sornething you'd do, ask anyone reading your post if they've been threalened by Roca Labs?

i'm detending Pissed Consumer. {d reaily like some tnrealened paries as winesses.

Further, | Ihink there's  hell of a class action hete - and finding the right class rep would be a good way 10 serve
Roca right.

Marc John Randazza, D, MAMC, LLM* | Ranaaszs Lugal Griwg
1525 South Town Canins Drive | Las Vegas. NV 89135

Tal X2 A0 G0R ] Faa: 00% 487067

Emad, oA DAt [ WEDBRS wiwte “3i34728 L0

Since the email, TechDirt published a series of articles deriding Roca and portraying Mr.
Randazza as a legal champion (articles available upon request). Mr. Randazza augmented by
artificial stimulus the publicity normally resulting from his law practice, seeing to it that his
successes are broadcast and magnified. At the same time he took to the media to smear my
reputation. A search on TechDirt shows dozens of articles linked to my name or about me
(articles available upon request). These articles were published because of Mr. Randazza.

On September 19, 2014, Mr. Randazza sent me an email that consisted only of the Latin
phrase murum aries artigit (Email attached as Exhibit 1). Mr. Randazza has written a blog about
the use of this phrase (Attached as Exhibit 2). [ interpreted this cryptic email as a threat against
myself and Roca by Mr. Randazza'. 1 felt it was Mr. Randazza’s announcement that he was
going to war with me and that he would show me no mercy. I also interpreted it as a command
that 1 surrender immediately. [ sincerely believe that Mr. Randazza’s goal is to put both myself
and my client out of business.

On September 28, 2014, Mr. Randazza issued a Tweet comparing me to Joe Rakofsky
and Charles Carreon. Mr. Rakofsky was an attorney who had one of his cases declared a mistrial

1 Muruin Aries Attigit was a warfare policy attributed to Mark Antony advocating "no mercy” toward Pompey and the
Optimates. The policy was said to act as a deterrent against resistance to those about to be besieged. It was an incentive
for anyone who was not absolutely sure that they could withstand the assault to surrender immediately, rather than face
the passibility of total destruction.
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by the Judge because of his apparent lack of courtroom knowledge (his first trial was a murder
case). Mr. Carreon was an attorney who sued an Internet publisher and lost trying to protect his
reputation online and who has a history of bar complaints. I have no relationship with either
attorney and was not aware of either attorney until the Tweet by Mr. Randazza.

B8 Marc J. Randazza ¥ +2 Follow
/ CRICANCAZ2A T

Roca Labs may want to consider hiring Joe
Rakofsky or Charles Carreon. Not that Paul
Berger isn't epic, but why start a new
meme?

4 oiiesly oY Hetweel A Favouwr === Mlve

L g

8.3 98- 08 Sap 300

On January 24, 2015, Mr. Randazza publically called myself and every other attorney
providing legal services to Roca Labs “idiots.” Mr. Randazza has repeatedly called me an idiot,
stupid and other derogatory and unprofessional terms.

WA warc J. Randazza £ -2 Foliow

gmarcorandazza

@joshuamking @adamsteinbaugh It is not
defamatory, but as Roca is represented by
total idiots, they'll sue you anyway. Because
Florida.

P S Lapy YA
BT PR AT En 20t
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Mr. Randazza uses social media websites such as Twitter and his friends at media outlets
such as TechDirt to promote himself, smear my reputation and hurt my legal practice. Mr.
Randazza’s countless number of social media activities about myself ranges from stating that
Roca Lab’s legal team (including myself) would be a good fit for radical terrorists to stating that
“Some Fucker put Roca Labs Shit in my kid’s candy bag!” (social media activity upon request).

On May 6, 2015, mandatory mediation tock place between Roca and Pissed Consumer
in a different matter (Roca Labs, Inc. v. Opinion Corp et. al. Case No: 8:14-cv-2096-T-33EAJ).
Afier the conciusion of mediation outside the building Mr. Randazza became enraged at Don
Juravin and myself. Mr. Randazza screamed, threatened, and berated the undersigned and my
client without provocation. He screamed at both of us and threatened violence against both Mr.
Juravin and myself. He threatened to beat me up and send Mr. Juravin to the Gaza Strip. Mr.
Juravin is Jewish and his family lives in Israel. After screaming and berating Mr. Juarvin and
myself for several minutes Mr. Randazza walked to his vehicle and proceeded as if he was
leaving (screaming curses at us as he left).

Rather than driving away, he stopped his vehicle, got out of the car and began to scream
at Mr. Juravin and myself and made more threats of violence against us. He stated that he would
ruin Mr. Juravin and sue him for millions of dollars. He then drove off in his car. The mediator,
Mr. Michael Kahn, Esq., a Member of the Florida Bar (482 N. Harbor City Bivd., Melbome, FL.
32935 Tel. 321-242-2564) witnessed the entire event.

On May 8, 2015, Mr. Randazza posted a blog on his website with the Hebrew phrase
TING Y29) TINN NN AR (translation: “Roca Labs is very hurt™). The message was directed
specifically at Mr. Juravin and was more hate speech. A brief search of Mr. Randazza’s
hundreds of blog posts failed to find any other titles written in Hebrew.

On June 3, 2015, during a conference call Mr. Randazza repeatedly berated the
undersigned, calling me an idiot, stupid and a “sorority girl”. After the call I sent an email to Mr.
Randazza notifying him that I would not have any telephone calls that were not recorded to
ensure professional behavior (email available upon request).

I am requesting the Committee investigate the above allegations against Marc Randazza
to determine whether his conduct viclates the Rules of the Florida Bar.



Case 8:14-cv-02096-VMC-EAJ Document 149-2 Filed 06/08/15 Page 8 of 14 PagelD 4218

EXHIBIT 1
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Re: Roca Labs adv. Pissed Consumer
1 megsage

Marc Rundazes «mifgrangarza.coms Thu. Sep 13, 2014 a1 845 PM ;
To, "Paui Berger Esq.” <igalRr0CaTa08 coMm> !

muium Bres aluge
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EXHIBIT 2
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The Legal Satyricon

QOccasionally irreverent thoughts on law, liberty, tech, and politics

Murum Aries Attigit — To £éuBoAo £xel ayyi&el Tov T0iX0 —
Teaching Achievement Unlocked!

Murum Aries Attigit. That phrase gets batted around a lot with my name attached to it. But, what
does it really mean?

Jr zza.files. dpress.com/2014/12 -arjes-attigit-
zpljpg)

To éupoAo éxer ayyi&et Tov Toixo

Caesar described the concept in Commentarii de Bello Gallico. It literally translates to “the ram
has touched the wall.” The “ram” meaning a battering ram, and “the wall” meaning a besieged
city’s outer defenses. Under Roman Law, a general had the right to offer any terms to a besieged
city. As long as the city submitted, the terms could be quite favorable. The Romans were quite
civilized in this regard, and dispensing quite favorable, even beneficial, terms was not
uncommon. Why destroy a city if you can turn it into an ally?

Of course, these terms were not available indefinitely. Diplomacy ended once the first battering
ram touched the city’s walls. Then, the general was legally prohibited from offering any terms
except complete destruction.

gght:hay_egj), for example And the rest is hlstory as the company nowno longerex1sts If only
they had accepted the really reasonable terms they were offered before the ram touched the wall.

In fact, my most proud achievements while employing Murum Aries Attigit are those that nobody
will ever hear about. They are cases where my clients authorized me to offer ludicrously generous
terms, the other side accepted, and no metaphoric blood was shed. I wish I could talk about those,

Mips:randarza.wordpress.com/2014/12/28/murum-aries-attigit- % CF%84% CE%BF - %CE%AD% CE%BC%CE%B2% CE%DBF %CE%BB%CE%BF-%CE%A... 14
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but usually they come along with confidentiality agreements. Suffice to say that I love those.
Client gets a four figure bill instead of a six figure one. About half the time, the opposing party
winds up calling me to represent them within a year or two.

- Photo Credlt Matris Futuor |

As an example, 1 once represented a party that got a ridiculous defamation demand. My personal
desire was to utterly destroy the other party — and I had all the tools with which to do so. The
allegedly defamatory statements were quite problematic for the plaintiff, but I had a full report
from an official source proving each of them exactly true. The report was a public record but not
one that the plaintiff thought we could find. We found it. Nevertheless, I am proud to say that we
ultimately settled the matter, with my client even writing a check to the plaintiff. Why? It was
smart. The client paid less than the cost of a motion to dismiss, or even a small discovery skirmish.
The plaintiff's lawyer could not believe his good luck in not getting dashed against the rocks.
Client thanked me.

Of course, there is always the fool who thinks that favorable terms are a sign of weakness, or that
some terms are not favorable enough. “Just walk away” is often something that gets put on the
table. But, we always have

a Stercus Caput who will think that Murum Aries Attigit means blind aggression, or even that it
contams a component of anger N othmg could be further from the truth. (hgrg_;s_@n_m‘_tegly

spec1f1cally '1132-35) o

Murum Aries Attigit is an excuse for diplomacy and mercy. Once you release the Ram, you do so
only after you realize that there is no talking sense into the besieged city. You do so only once you
realize that you are not dealing with a rational opponent, and there is no other way to end the
fight. You also do not deploy this unless you are pretty damn confident that you hold all the
cards. But, with that confidence, you do not let them go once they realize they have lost. You
make the offer. You explain what it means to continue past a certain point. You give them a
reasonable amount of time to think about it. But, you do not let them go once they pass that point.
Once the ram touches the wall, you have to commit to ending the other party as a going concern.
You must leave the other party with nothing left with which to fight. Because, if a party is fool
enough to refuse the favorable terms, that party is fool enough (and poorly advised enough) to
keep being a pain in your ass until you finally put them down like a diseased animal.

At that point, you can confidently say Caput tuum in ano est, Murum Aries Attigit! Ok, just the
second part.

https Arendazza.wordpress.com/201412f28murum-aries-attigit- %CF %B4% CE%BF-%C E%AD%CE%BC %CE%B2%CE%BF 4 CE%BB%CE%BF-%CE%A,.. 24
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1loved teaching this to my students. I had some who truly understood it. I love hearing from
them. Imparting this kind of wisdom to my students meant a lot to me.

But, nothing could prepare me for this.

I have not taught for a while. But, one of the most rewarding things about teaching is staying in
touch with my former students. One, in particular, struggled a bit in law school. But, he had some
serious talent and passion. It just needed to be unlocked. The guy is now a pretty successful
lawyer, and someone I am very proud to have had as a student.

But, nothing could have prepared me for this.
I woke up this morning to a photo in my inbox.

My former student just walked out of a tattoo parlor with “To éuBoAc éxeL ayyi&et Tov Toixo”
tattooed on his arm.

For those of you who don’t understand Greek, it translates to Latin as “Murum Aries Attigit”
Student called me shortly after sending it, saying “you inspired me to get that.”

I don’t know too many law professors who could inspire a student to do something like that.
Pretty fucking awesome.

I don't expect too many to follow suit. But, I do ask that any readers who think they know what
Murum Aries Attigit means, to make sure that they really understand it.

Of course, if you want to get it tattooed on you, go right ahead. Just remember what it really
means.

hitpsirandazza wordprass.com/2014/1228/murum-arles-attight-% CF % 84%CE%BF-% CE%ADBCESBC U CE%B2U CE% BF ACE%BB%CE%BF-KCE%A... 34
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PART FOUR - WITNESSES

Don Juravin

PO Box 5309
Sarasota, FL 34277
Tel 813-810-5100

don@rocalabs.com

Mr. Michael Kahn, Esq.,
482 N. Harbor City Blvd.
Melborne, FL 32935
Tel. 321-242-2564

April Goodwin
P.C. Box 10203
Largo, FL 33773
Tel. 727-437-8044

legal2@rocalabs.com

John DeGirolamo
1101 E Cumberand Ave Ste 301-B

Tampa, FL 33602-4217
Tel. 813-415-3510
johnd@inlawwetrust.com

Cindy Koroll

630 N. Church St.
Rockford, IL 61103
Tel. 815-316-7130
legalé@rocalabs.com

Mike Masnick

TechDirt

370 Convention Way
Redwood City, CA 94063
1.888.930.9272
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PAUL BERGER COMPLAINT TO FLORIDA BAR AGAINST
RANDAZZA
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EXHIBIT #10
LETTER TO THE COURT FROM THE HONR NETWORK




HONR

Network

N
3

«
February 28, 2021

ToWhom It May Concern,

My name is Alexandrea Merrell, | am the Director of Public Relations and Policy at the HONR Network.
The HONR Network is a non-profit founded by Lenny Pozner whose 6-year-old son Noah was the
youngest victim of the Sandy Hook school shooting, After the shooting the Pozner family was mercilessly
attacked online by conspiracy theorists, trolls, and financial opportunists. In response, Mr. Pozner
founded the HONR Network, which researches, reports, and ultimately removes online defamation and
targeted harassment.

Today, the HONR Network is largely regarded as one of the most influentiz| organization-in the online
defamation space. You may have seen the recent 60 Minutés episode focusing on our founder, our work
and our successes. We liaise closely with social media and internet providers to both remove
defamatory and harassing content and to create policy that helps to create a safér, more inclusive
internet for ail. Additionally, we work with faw enforcement, politicians, and policy. makers in order to
protect people who are being victimized online.

Recently we have been made aware of the defamation, harassmént, doxing, and death threats made
against Mr. Postle. While we are in the early stages of researching and cataloging the abuse, we have
certainly found enough actionable content to warrant further invéstigation-and. have undertaken the
arduous task of researching and mapping. '

We are assisting Mr. Postle in finding appropriate counsel in California, familiar with online defamation
and harassment campaigns and will be working closely with the attorney he retains in order to provide
our findings and lend our expertise,

Please do not hesitaté ta contact me if you have any questions about our.organization, our work, or
specifically about the Postle case.

Sincerely;
Ablowardrea Merrelt

Alexandrea Merrell

Director of Public Relations and Policy
HONR Network Inc.

20 West 55" Street #PH

New York, NY 10019

917-885-4051
www.HONRnetwork.org

New York www . HONRnetwork.org Florida
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PHONE RECORDS OF CALL TO MR. BENSAMOCHAN
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EXHIBIT #12

PHONE RECORDS OF CALLS TO AND FROM RANDAZZA
LEGAL GROUP




This is the phone number for Mr Randazza's law firm.

A Camera wif LTE 2.53 PM 70% @)
March 17 : )
£ 4.0 M Edit

Heather Ebert

+1{702) 420-2001
Maybe: Heather Ebert

©C00 ©

message call Telegram Ml pay
Today
3:47 PM Incoming Call 3
2 minutes

3:23 PM Outgoing Call
11 minutes

Calls with a checkmark have been verified by the carrier.

email {Siri found in Mail)
hme@randazza.com

address (Siri found in Mail) o
_2eatakesaneraomve, . D 1




This is the phone number for Mr Randazza's law firm.

« Camera wf! LTE 2:53 PM 70% @)
< March 17 Edit

4:40 PM

Attorney Mark Rendaza

Q& Q ¢« 6

message call video Meil pay

Today

3:50 PM Incoming Call
4 minutes

phone GEEH]

FaceTime 1 [

Notes
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EXHIBIT #13

INCOMING AND OUTGOING CALLS FROM MS MERRELL’S
PHONE




Ms Merrell's phone log from March 17, 2021

 Steven Lambert

< Mike Postle (2)

@ Mark Bankston - Lawyer

Mohile (261) 633-1105
Qutgoing call, 10 mins 54 sec

@ Mike Postle

A Mjar'k' Bank‘s_ton < Lawyer

@ Mike Postle (2)

o Mike.Postie (2)

7:48 PM

7:07 PM

6:56 PM

6:50 PM

609 PM



Detailed log of Ms Merrell’'s phone (time difference due to time zone, Ms Merrell’s is in NYC)

550 29 G » @ S 51%

¢ Callhistory S |

2 Mar 17 7:07 PM
‘Outgeing call, 176 mins 37 sec
Mar 17 6:57 PM

Outgoing call, 9 mins 26 sec

Returned call to Mr. Bankston

g

« ‘Mar 17 6:56 PM

incoming call, 0 mins 4 sec

We missed Mr Bankston's call

) called Ms Merrell to jain her into

K Mar 176_50 PM Mrrandazza's call
Incoming call, 5 fins 33 sec

s L LR A EEmmen ew i D L T N L O o

4 Mar 17 632:] PM t calted Ms Merrell to conference
T . ) in Mr Randazza (3:21)
Incoming call, 28 mins.35:se¢C.

Maf ‘I 76:09 PM i called Ms Merrefl to

Incoming call, 11 ming.45gec ~ tonference in Mr Bensamochan
) {3:08)

e ——— - ————— e e =y ———, = e — —— &

x» Mar 17 5:54 PM

B
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EXHIBIT #14

COMPLAINTS FILED AGAINST MR RANDAZZA BY MYSELF
AND MS MERRELL




STATE OF CALIFORNIA §
SACRAMENTO COUNTY §

1. Mike' Postle, declare under penalty of perjury that the following declaration is rue and
cartect nnd based upon my personal knowledge:

I. My name is Mike Postlc: 1 aim dver the age of 18 and competent 1 make this
declaration.

[

1 am a resideiit of Sacecamento, California. | am o professional pnkcr player. | am
currently pursuing s defamation lawsuit based on false allégations that 1 cheated m o
series of live-stream poker evens:

/3. Attomey Marc Randazza répresents ons of the individunls who defamed me.

4 On Mnn:h 17%,2021. 1 had a-phone conversation with Alexindrea Merrell and-Mr. .
‘Randazzs in which M. Randazza e#d in an ol.m-ngeously unprofessional manner.

5 Dunngthlsphumcnll :Mr. Rindazia irde abusive statements, mclndmgcalhnng
Meirell “a f\mkmu cunt.”

6. Mr. Rﬂmdamnhowd."ldnntknowwhnthcﬁackyoum md“shutupnndleubc
boystnlk"b:conunuedwbamehﬂrandcnllhaa“ﬁwklngh " @ind 8 “fucking
bilch™'s0 we' hmguponlhemll

‘Dated: Maicli 1822021




DECLARATION OF ALEXANDREA MERRELL

STATE OF NEW YORK  §
§
NEW YORK COUNTY §

1, Alexandrea Merrell, declare under penally of perjury that the following declaration is true
and correct and based upon my personal knowledge:

1. My name is Alexandrea Merrell. T am over the age of 18 and competent 10 make this
declaration.

2. 1 am the President of Omdee Public Relations based in New York. My firm specializes
in crisis reputation response and communication stratepy. | have also come to be
heavily involved in the growing national struggle with online harassment and
defamation.

3. Over the past scveral years, 1-have assisted numerous individuals who have been
harassed online, both in my business and through pro bone endeavors.

4, On some occasions, 1 assist these individuals in trying 10 locate law enforcement who
are willing to pursue their harassers, or in trying to locate and convince attomeys (o
pursue legal cases ‘on their behaif.

5. One such individual I have been assisting is Mike Postle, a poker prodigy whose
professional career was cut shorl by a false smear campaign that he was a-cheaier.

6. Marc Randazia represents one of the individuals who is alleged to have defamed Mr.
Postle. At present, Mr. Postle remains unrepresented.

7. Over the past few weeks, | have been contacting attorneys to see if they. are interested
in bringing a defamation casc based on ‘that smear campaign.

8. Tn early March 2021, 1 called atiomey Mark Bankston to discuss the case. Because of
my work with some of the Sandy Hook families in fighting online abuse, I knew Mr.
Bankston handled these kind of defamation ¢ases.

9. ldescribed.to Mr. Bankston the basic facts of the case, but [ did naot disciose Mr.
Postle’s name. Mr. Bankston 161d me he was interested in the facts and that once he.
had researched some legal issues he would like 10 talk to the client.

10.  On March 17, 2021, Mr. Postle and | had a phone conversation with Mr. Randazza.
During thai conversation, I told' Mr. Randazza that we had approachied Mr. Bankston




1.

12

13,

14.

15

16.

and that he would hopefully be appearing in the near future. Mr..Randazza then said
that he had to take a call and hung up.

A few minutes laier, Mr. Randazza called us back. He told us that he had called Mr.
Bankston and that Mr. Bankston denied any intention to make an appearance for Mr.
Postle.

Mr. Randazza was astonishingly abusive and profane during this call.

During the éall, Mr. Randazza called me “a fucking cunt.” “a fucking liar,” and

“fucking bitch liar”

He then told me 10 “shut the fuck up and let the big boys walk.”

My career has often brought me into contact with lawyers and law enforcement, and
thus 1 am no siranger (o colorful language, crude humor, and the decasional aggressive

confrontation. But what Mr. Randazza did was truly upsetting

I am also extremely disturbed that his abuse and his insult of “fucking cunt™ was
meant to demean and disgrace me as a woman.

;

/7

it

Dated: March 18%, 2021
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EXhl blt #15 ~ Efforts to Intimidate me inte not seeking assistance with the HONR Network

1. Claimsin his filing for fees that Ms Merrell and the HONR Network “likely committed the
unlicensed practice of law” for assisting me

2. Billing statement where Randazza claims he is owed more because of HONR

3. CardChat Article where Mr. Randazza calls people offering me assistance “idiots”
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any such discovery, Then Posde sought a months-long contnuance of the already-eonnnued Anei-
SLAPP hearing, arguing thar discovery was needed and he was having difficulty retining new counsel.
This necessitated an opposidgon from Biili 1o cnsure that her Anu=SLAPP Modon would be heard in
a amcely manner. Postle never provided any evidence or explanation of his efforts o retam coungel
and refused 1o apree 10 a reasenable conunuance, requinng Brill’s antorneys o prepare for and atrend
the hearing on Pastle’s motion for 2 enntinuance.  And finally, Posde complerely ignored Brill's
attempt o compromise on the amount of fees to cut lus fee liabiliey shore, necessicaring this modon.

Furthermore, Brill’s counsel spent 5.3 hours of work, totaling $3,310 in fees, ¢elated 1o the
HONR Network’s involvement in this suit. This organization was advising Poste on lingation
strmcéy and was actively involved in artempting to negorniate a lengthy continuance of the hearing on
Bnll's Anu-SLAPP Moton.  (Randazza Decl. ar 4| 39; Declaration of Alex ). Shepard [“Shicpard
Deel.”], avached as Exhibit 15) Tn doing so, the FIONR Nerwork and its representative, Alexandren
Merrell, ikely committed the unlicensed practice of law. Brill’s counsel were thus forced to spend
time derermining wherher claims should be benughr againsr the HONR Nerwork and Postle, as well
s to correct misrepresentanons made in the press by the FHONR Nenvork repardineg its unlicensed
‘pruqdcc of luw,  (Randazza Deel. at 1]1] 39-41)  As this work stemmed direcdy from the HONR
Nerwork’s attempt to secure a lengthy and unwarranted continuance of the hearing on Brill’s Anu-
SLAPP Mouon, these hours are properly compensable.

33 Antcipated Future Feés

To obviate the need for a subsequent fee ‘monon to include fees spent on a reply in support
of this Motien (assuming Poste files an opposition) and atrending the hearing on this Motion, Brill
requests an estimated 510,000 in additional fees if Postle files an opposition; and $2.000.in additional
fees 1t he does nor. This is a rensonable estmate based on Randazza’s familiadey with the work
involved in briefing-and arguing modons for attorneys’ fees. (Randazzea Decl. acy 31)
4.0 CONCLUSION

Based on the tforegoing. Defendant Veronica Brll hereby respecrtully requests thar the Conrt

award her §961.91 in coste and between $67,677.30 and $77,677.50.1n attorneys’ fees, for a total award

-2
Deféndant Veronica Brill’s Notce of Motion and Motion for.Costs and. Artarncys’ Fees
Casc No. 34-2020-00286205
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via Email Only

Michael Postle
sdroameseatpekorigigmail.eom>

Re: Voluntary Dismissal of Case in Postle v. Brill

Deor Mike:

I saw that you dismissed your case against Veronica Brill in Sacramento Supernor Court. This
makes Ms. Brill the prevailing defendant. We want you to pay her fees.

Cal. Code Civ. Proc. § 425.14{c](1)} provides that "a prevailing defendant on a special
melion to sirike shall be entitied to recover his or her altomeéy’s fees and costs.” Cases
addressing the Anti-SLAPP stalule’s altorneys’ tees provision have discussed the lerm
"prevailing defendant” in the statule and have found i does not require an crder granting
an Anali-SLAPP motion fo entile a moving deferndant to fees. See Colirain v. Shewalter
(1998) 66 Col. App. 4th 94, 102 [stating that “{t]he vast majority o? attorney's fees. stotutes
do not explicitly provide for the event of voluntary dismissal); see also New Cingular:
Wireless PCS. LLC v. Public Utilities Com, (2016) 246 Cal. App. 4th 784, 817 n.29 (stating that
* [w]hile historically the term ‘prevailing party’ was constryed in such stalules to mean the
defendant must win a judgment on the merits . . ., the modern frend of authority cllows
such a showing even in the absenceé of a judigment orrthe merits").

Voluntary dismissal before ihe hearing on an Anti-SLAPP motion crectes a presumplion
that the defendant is the prevorhng party on the Anti-SLAPP motion. Shewalter 66 Cal. App.
4th a1 107.

In de\‘ermlnlng -whether an Anti-SLAPP defendant is ""a prevailing defendant,” the "critical
issue is-which party realized its objeclives in the litigation. Since the detendant's goal is to
make the plaintitf go away, ordinarily the prevaiing porty- will be the defendant.”
Shewatter, 66'Cal. App. 4th at 107. '

You cannot avoid an qword of attorneys’ fees by veluntarily dismiissing your claims after
an Anti-SLAPP motion is filed. See ARP Pharmacy. Serv.: inc. v. Gollagher Basset Serv., Inc.
{2006} 138 Cal. App. 4th 1307 {overruled on unrelated grounds .in Beemon v. Anthem
Prescription Mondgement, LLC (2013} 58 Cal. 4th 329} (stating That "[a] plaintiff may not
avoid fiability for altorney[s'] fees ond costs by voluntarily dismissing @ cause of action-to
which an anti-SLAPP. mation is directed”); eCash Techs.. Inc. v. Guagliordo, 210F. Supp.2d
1138; 1154-55 (C.D. Cal. Oct. 30, 2000} (citing Shewalter and Mocre and noting thal
attempt 10 voluniarily dismiss claims after filing of Anti-SLAPP motian did not affect moving
party's entitlement o atferneys’ fees). Moroga- Ormo‘o Fire Prorechon Dist. v. Weir [2004)
115 Cal: App. 4th 477, 480 (noting thot “resclution of the underlymg action does-not moot'
o fee reques’f under the SLAPP statute"): White v. Lieberman {2002) 103 Cal. App. 41h 210,

2764 Lake Sahara Drive, Suile 109, Las Yegas, Nevada 82117
mjr@randazza.com | 702.420.2001
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220-21 {aliowing award of atforneys' fees and costs pursuant to Anti-SLAPP statule even
though the friat court susiained defendant's demurrer without leave to amend without
ruling on the pending anti-SLAPP motion).

Federdl céunts in the Ninth Circuit have dlso recognized thal altowing a plaintifi star
frivalous liligation. causing defendanis to run up a significant legal bill, and then calling'it
quits before an Anti-SLAPP motion is decided, altows plaintifts "te circumvent the SLAPP
liobility mandated by Calitormia law.” Gilabert v. Logue, 2013 U.S. Dist. LEXIS 179128, *5-6
(C.D. Cal. Dec, 20, 2013).

Ms. Brill is entitled to an award of her allomeys’ fees, and the courl must make a
-.delermination regarding fees before allowing dismissal of your clgims, Ms. Brill is cleary the
prevailing party on her Anti-SLAPP motion. She scught dismissal of all your claims, which
has happened. You have nol achieved any legitimate objeclive of yeur suif, as you never
so much as made @ settlemeni offer, Ms. Brill has not paid you any money, and none of
Ms. Brill's speech has been removed.

We plan o brifg these aulhorities to the counl’'s attention and request 1hat the April 20,
2021 hearing 6n Ms. Brill's Anti-SLAPP motion ge forward os scheduled in order 1o reduce
our fee award to a judgment. To do so. we will need to draft d motion for fees and will
incur-significant costs in doing so0. You will need to pay our fees and costs incurred in
drafting that motion.

This letter is our atlempt to save you the additional fees that will be incurred going forward.
At this point. your fee liability is $59,270.00: )

Paying this amount now voluntarily will also reduce your 1olal bill in the future, as you will
not have tc pay Ms. Brill's. fees in -attending the hearing on the Anti-SLAPP motion,
preparing.a motion for fees, or attending the hearing.on that motion. Resolving this case
will never be cheaper than it is right now. Further, this number is G moving target. If we
are compelled to-do more motion practice, investigation, or dealing with your friehds at
the HONR nepryk_ (who caused a'significant portion of these fees 1o be incurred), we will
charge you for that, 1o0: '

Plgase 1e1 us.know by April 6, 2021 ot 5:00 p.m. Pacific wheiher you plan topay Mms. Brill’s
fees and cosls, or if you will require us 1o continug litigating until you have paid.

Sincerely,

Mare JTRandazza

cc. Veronica Brill {via sepdrale emgil); Alex J. Shepard {via email).
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Veronica Brill Seeking Nearly $79K in Legal
Fees from Mike Postle

ByHAL HINTZE

4MIN READ

1

Veronica Brill wants Mike Postle to pay — her attorney’s fees. Brill is looking to recoup as
much as $78.,600 in anorncy’s fecs and related legal costs incurred while defending herself
against the defamation lawsuit brought against her and 11. co-defendants by the alleged poker
cheat.

=3 BTTIHLSNG CAAL "E:i |

5

Veronica Brifl has repeatediy blasted Mike Posile for his filing of a frivolous defamation suil
against her and 11 other defendams. (Image! YouTihe/Veronica Brill)



in a court filing obtained by CardsChat News. Brill's attorney, Marc J. Randazza, detailed the
cxpenses incurred on her behalf while being forced to defend against the largely frivolous
lawsuit filed by Postle in 2020. That action sought a massive $330 million in damages from Brill
and others.

Brill joins fellow defendant Todd Witteles in filing a formal compensation claim against Postle
following his voluntary withdrawal of the libel lawsnit. largely due io his failure io secure
replacement counsel after his original attorney successfully removed himself {rom the case in
February. Witteles is seeking more than $43,000 in legal fees, meaning Postle’s liability
could 1op $120.000.

Brill’s ami-SLAPP (Strategic Lawsuil Against Public Participation) motion against Postle
remains open but has been rendered moot by Postle dropping his claims. Both Brill and Witteles
also have preserved their rights to pursue their legal expenses. Presiding judge Shama L.
Mesiwala affinmed the defendants’ right to collect in a tentalive ruling issued during an April 20
hearing, in which Posile’s case was formally dismissed.

Legal fees to date top $68,000

The 13-puge motion to collect legal fees, filed on April 12, asks for $68.639.41 in already-
incurred legal fees. That amount includes atlorney-related fees of $67,677.50 for the services of
Randazza’s legal firin, including a second attorney who worked on thic case. Alex J. Shepard.
The filing also asks {or an additional $961,91 in legal fees.

The filing also includes a presumptive claim fot expenses that are still éxpécted to be incurred.
An upeoming hearing will determine the exient of Postle’s financial liability, and according to
the filing, “Brill requests an estimated $10,000 in additional fees if Postle files an opposition, and
$2,000 in additional fees if he does not.” That humber is a “reasonable estimate’ based on
Randazza’s familiarity with the work involved in briefing and arguing motions for attorneys’
‘fees, the motion says. Randazza noted that Postle has not yet responded to the claim for fees.

Judge Mesiwala may decide on the amount Postle owes Brilf in a hearing currently scheduled for
May 19. Mesiwala is also expected 1o rule on the parallel anti-SLAPP motion previously filed by
Witteles, though the date of that decision currently remains unknown.

Randazza blasts Postle and legal advisors

Brill’s auorney, Randazza, didn't mince his words when talking about the case to CardsChat
News, stating, “It is unfortunate that. Mr. Postle appears to have received some terrible advice
from either really piss-poor lawyers who didn’t have the courage to enter an appearance in the



case, or [rom nen-lawyers who decided 1o play lawyer. Either way — he seems 10 have listened
10 idiots.”

The reference 10 non-lawyers was aimed at the HONR Network, a group founded to battle online
defamation that volunteered its services to Postle, including assisting him in his ultimately failed
atlempt to find replacement counsel.

“California law is crysial clear on this.” Randazza added. ~If you hle a SLAPY sui, and you try
10 cut and run afier petiing hit with an anti-SLAPP motion, you are deemed the losing party and
have to pay the prevailing party’s fees. Now, he [Postle] docsn’t even have a prayer of being the
prevailing party.

Randazza says he hopes that whoever advised Postle over the past few months is gowng 10 help
him pay any judgment levied against him. It only seems fair.” Randuzza said.

Haley Hintze

CONTRIBUTING WRITER HALEY HINTZE IS A 20-YEAR
VETERAN OF THE POKFR WORLD, A WOMEN IN POKER HALL
OF FAME FINALIST, AND TWO-TIME GLOBAL POKER AWARDS
FEINALIST.

SHARE THIS STORY
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EXhibit #16 - Doxxing by Mr, Randazza and Ms Brill

1. Mr. Randazza’s tweet and refusat to remove the doxing content
2. Ms Brill’s reposting of my address and phone number

3. Asmall sampling of the attacks received due to Mr. Randazza and Ms Brill doxing me



< Tweet

Marc J. Randazza
@marcorandaiza

O
| do not think that Mike Postle understands how the
Anti-SLAPP law works. You can't just cut and run. You

automatically lose the Anti-SLAPP motion if you do
that.

For those without a JD, this video explains it:
youtube.com/watch?v=H_lhjL...

Please note that the video link above goes to a YouTube video where mafiosos beat up a bunch of guys.
A screen shot is below, followed by the remainder of his tweet and responses.

= (E}Voulube £ rareh,

PoHd) vmsaty

A Branx Tale “now youse eani leave’

LOBLAGA vlewis - Bee 3, 200 i 30K DIUA3K A SHARE 3 SAVE L.

M0 wisicuvscents —



Civ-110

AFILOM 1 O BAS IT 70 T AL ¥ STAE By W)

o MILhEO PUsiie
o sanrt

eeTeT an:-uﬂ. 3774 Door Vo Way

s (i) TAD QUT ! FILED/ENDORSED

HENENPEIYEY
M Oneg - rI8 tenmwt LN PRO PER

A0 COLE 1S Dum v

SUPERION COUAY OF CALIFDRNIA, COUNTY OF SACRAMLNTO APR - 1 20 ;
VINEET AC0RE3Y B1] BN Stree

Ak Pely MM LS a"-—‘j!m“_‘
Cote i 1w COt Sz aTOReD, 95814 [

) Comy
WAL v lh!-'d)uah 1]

P.ane Pozwmrer. H-:nnel I"nue
Defencai/Responoen Verpgraca Bl ot o'

Cans mamtm

REQUESYT FOR DISMISSAL 342020 00264265

—_——— e a0 —

Aconlunnodconwnnmhmbrh:hri»douauﬂwddnmnwlmdhmmm i

This form may not bo wsed for diamhsast of & derivative atton o 0 Class artion 61 of arry party o cauas of sction in & cleas |

attion (Cal, Rutss of Cowrt rules 3.760 &nd 3.77D.)

1. TO THL CLERK Fiemie dlsewisy tha poon oy klown
o 1t} [] win praqueee i1 (W) warast et

b (%) [] Complaw 1 77 Petemen
1) [27)] Conercompinn tind b, (rame) or. {doo}
18) [} Crosscomztant fied by {name) on (date)

1%) [ €ntee ackun of ol portas DAS 8!l Couser of 50100
i6) ) O (spocity) *
7 {Compiate m BF Cases G1COLT oy laa cALRY )

Troeoun [ Jod [S] ddnot mpive coun teen and costs for & panyin vy caver (7his informanon may b3 odteine? Fom the
b I oot Paes prrd coet: nue i), He dackirption on the bocs of ey farm mu:2? e Zompivin)

' : 189 2800 w .
ol b ks H520,

CFaitmin T 0o [ ] anomar- [0 ] fands MTwdil s iimar s ViR b0 1

T OO O T 1y S el e L atlet) el U R nd Louges T gl T Afginey or padty without pitorney bo-

w0 vt e LT CFTIAETR 20 e 1L 21U Ul B LerbT ey Ut m Part APl oner D Unete: darafMmoonsent
oty o L iCirflde it 32 D 3 v b R

D Ctms Oawuanm.

H P R

3 7O THE CLERR: Corsand 1o the otae# o shiseal in hasaby goen =

| b

13 DR St non (8 | i ATIOM ¢ r ':j TAMT Y WY e wTSEIRBE TS PTETwTE —————
08 CTIampEn « o Fsams i AN Les ) el Sfimahe Atrney Of Doty wiboul atiorreny fos,

(RIS = & L0 BE NNy B LA LOYLe ARV (3G AR L agt bl : . . .

113 L1 be ) # ey st 0 by Landey of v Priamduse wecsin BhY 600 o] Painnftellones [ ] DetoneantRospongnnt

[ Cross Complaing~

{To bofFmpletco by therd) '
4 Damishal oniciee a3 foguosiod un (dare) ﬁ' \ .L\
-

{17) Dummsa entoree o0 (a0} % V1 oy {Aarme)
6 T Demosat nol enttred as sequested Hr the 10104 NG feasDms (saeciy)

2 [] Anorney o ian)y wihoan amurrery notien 07 feute)
b [ Aberrey o pg-l,. vt alierney mol pottet Fileyg Sar) {ailed 1y posvea

[ EUNE T EPE T RY SRS
EL LRI R T

[ ac be gomtormed [} mwand 1o el um costormnd tony
Uure A \ 7‘«\ Clen. By . DeDulr  paprw
|-:,- oqat u.u-n-r. e REOUE'.‘;O' FOR.Dﬁ“ISSﬂL [+ L‘-.‘---.r-{uau AP e m s et



Matt Collins & pingy300 . Apr 2
Replying 10 @marcotandazza
Posting his address and phone number?

Q 3 11 @ 1 g
Andrew Ransom @5>U3andrew - apr ¢

It's still doxing even if it's reposting e public document. Most people aren't
¢oing 10 have ready access 10 that publicly filed documeni versus a very
public Tvatier thread.

Q () v T

Marc J. Randazza @marcoréendazza - Apr 2

Did not occur 1o me that this might be his home address. [f he used his
that, {I have noi confirmed} then that is on him.

Had it occurred to me thai-itwes his hame address, | would have redaciec
it. But, since | can not un-ring the bell, | am not going io change anything.

() i T:l [O b '.ij

Andrew Ransom @503Andrevs - Apr 2

You can't gelete, redact, and repost a twweet that has a whole 11 likes? Or
you won't? Don't get me wrong, Posile’is scumbag cheat, but nobody
ceserves to be doxxed with their ddress and phone riumber.,

O 0 O o

Marc J. Randazza ®marcorandazza - Apr 2
Nat interesied.

O 1 11 © T

Andrew Ransom @503andrew - Apr 4

As 2 lavryer, | figured you'd be aware that doxing is illegal in many places
and violates Twitter's TOS. {3

& (1 O T



& Tweet

Veronica Brill
@Angry_Polak

Mike voluntarily dropped the case against me and many
others. Now he owes me my legal fees

(;9 Marc J. Randazza @marcorandazza - Apr 2

1 do not think that Mike Postle understainds how the Anti-SLAPP law works.
You can't just cul and run. You automatically lose the Anti-SLAPP motion if
you do that.

For those without a JD, this video explains it: youtube.com/watch?v=H_kjL...
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You must be the most stupid
person alive... You just got Anti-
SLAPPED....you automatically
owe lawyer fees....

T IR U T A S E

Lol

@ @ @‘
% Q@. @




st Vesizon LTE 9:52 AM 100%. e

+11604) 817-5253 .

Tex: eLsage

Fay, Apr 2 A7, P

Voice Mail to Text: Hey Mike
Shane here. Gimme a call.
Wanna know how to do it | do
cheat and | love to.find on that
gimme a cali.

o

# O D@ O =

sy
&




o Verizon LTE 3:50 AM 100Y. .-

All Missed Eedit

+1(909) 761-5778 RPacY @

San Benattmn, 174

+1(916) 534-8836 wsor

. . Tty edd
Canr Dalis, DA

No Caller iD 2321 (D)

R TR Wate TRSINY

No Calter ID aint ()

FETY LYW
(a1 SAIV IS

No Caller ID arzin B

unkcAL

No Caller 1D ay3in @

sitkngen

wv}f‘i;::ir?ss Vegas Number a2z @

+1(604) 817-5253 a2 O

Vianoossver, Brilish Columiia, £

Eori Lauderdate, FL

+1(954) 918-7238 warn ()
. Weld

: ooe
N a -
i"-{ @ CD ggg Q}b}

Pochden He2efHis [HES RS [T Ve, dir > Lt




o Verizon LTE 9:51 AM

All Missed
NOo Caller 1D

PAl S

+1(909) 761-5778

San Bomnmardirky, CA

+1(916) 534-883G

Faip Daks CA

No Caller ID

unkngen

No Caller ID

ankricm

No Caller ID

ORI

No Caller ID

(NI aLa PR

Wittless Vegas Number

phone

+1(604) 817-5253

Vantoievar, British Columbia, C..
+1{954) 918-7238

w9 @
e vae

TV LEF Y Rergnts

LA REDL4 Frpie !

100% @
Edit

L by gy
aiarn )

a3t (O
agzin ()
argnt
42127 (1)

41221 (1)




EXHIBIT 17



EXHIBIT #17

BRILL ETC vs MICHAEL POSTLE, KINGS CASINO/ STONES
GAMBLING HALL, JUSTIN KURAITIS ...
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MerSlivslis
Law PLEM

Case 2;19-cv-02027-WBS-AC Document 40

Maurice B. VerStandiy. Esq.
Admitled Pro Hac Vice

The VerStandig Law Firm, LLC
1452 W. Horizon Ridge Pkwy, #665
Henderson, Nevada 89012
Telephone: 301-444-4600
Facsimile: 301-576-6885

E-mail: macggmbvesg.com
Counsel for the Pluintiffs

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

VERONICA BRILL; KASEY LYN MILLS:
MARC GOONE; NAVROOP SHERGILL;
JASON SCOTT; AZAAN NAGRA; ELI
JAMES; PHUONG PHAN; JEFFREY
SLUZINSKI; HARLAN KARNOTFSKY;
NATHAN PELKEY; MATTHEW ALLEN
HOLTZCLAW; JON TURQVITZ; ROBERT
YOUNG: BLAKE ALEXANDER KRAFT;
JAMAN YONN BURTON; MICHAEL
ROJAS; HAWNLAY SWEN; THOMAS
MORRIS 1II; PAUL LOPEZ; ROLANDO
CAOQ; BENJAMIN JACKSON: HUNG SAM;
COREY CASPERS; ADAM DUONG:
DUSTIN MCCARTHY; CHOU VINCE
XIONG; BRIAN OLSON; CAMERON

L SMITH; JORDAN DIAMOND; ARONN

SOLIS; ALISHA DANIELS-DUCK WORTH;
CHRISTIAN SOTO VASQUEZ; ANDREW
HERNANDEZ; DARRELL STEED; ARISH S.
NAT; KYLE KITAGAWA; BRIAN MICHAEL
RAASCH: ZEEV MALKIN; DAVID
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Case No. 2:19-cv-02027-WBS-AC
The Honorahle William B. Shubb

FIRST AMENDED COMPLAINT AND
DEMAND FOR TRIAL BY JURY

CAUSES OF ACTION:

I. VIOLATION OF THE RACKETEER
INFLUENCED CORRUPT ORGANIZATION
ACT AS CODIFIED AT.SECTION 1962(C)
OF TITLE 18 OF THE UNITED STATES
CODE

NEGLIGENT MISREPRESENTATION,
NEGLIGENCE PER SE

UNJUST ENRICHMENT
NEGLIGENCE

CONSTRUCTIVE FRAUD

FRAUD

9. LIBEL

0. CONSUMER LEGAL REMEDIES ACT
I1. NEGLIGENCE PER SE
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NICHOLAS COLVIN; JASON MARKWITH;
BRIAN WATSON: SHANE GONZALES: :
KATHERINE STAHL:; MIKE NELSON; j
BRANDON STEADMAN; BRYANT :
MILLER; HONG MOON; MATTHEW
GOUGE; NICHOLAUS WOODERSON; - .
CARLOS WELCH: ARIEL REID; DAN
MAYER; ANTHONY GIGLINI; RYAN
JACONETTI: ARIEL CRIS MANIPLILA;
TRENTON SIDENER; JAMES JOHN
O’CONNOR; PATRICK VANG; MARCUS
DAVIS; ADAM COHEN; DERICK COLE:
AARON MCCORMACK: BRENNEN
ALEXANDER COOK: MICHAEL
PHONESAVANI RASPHONE; BENJAMIN
TENG; SCOTT SORENSON; ANTHONY
HUGENBERG: BILLY JOE MESSIMER

Plaintifls,
VS,

MICHAEL L. POSTLE: KING’S CASINO,
LLC D/B/A STONES GAMBLING HALL:
JUSTIN F. KURAITIS; JOHN DOES 1-10;
JANE DOES 1-10

Defendants.

Come now Vcronica Brill ("Ms. Brill”), Kasey Lyn Mills (*Ms. Mills™); Marc Goone

Nagra™); Eli James (“Mr. James™); Phuong Phan (“Mr. Phan™); Jefirey Sluzinski (“Mr.
Sluzinski”), Harlan Karnofsky (“Mr. Karnofsky™): Nathan Pelkey (“Mr. Pelkey™); Matthew
‘Allen Holtzclaw ("Mr. Holtzelaw”); Jon Turovitz (“Mr. Turovitz”): Robert Young (“Mr.
Young™); Blake Alexander Kraft (“Mr. Kraft™); Jaman Yonn Burton (“Mr. Burton”); Michagel
Ro__ias_ (“Mr. Rojas”); Hawnlay Swen (“Mr."Swen™); Thomas Morris U1 (“Mr. Morris™); Paul

Lopez (“Mi. Lopez™); Rolando Cao (“Mr. Cao™); Benjamin Jackson (“Mr. Jackson™); Hung Sam
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(*Mr. Sam™); Corey Caspers (“Mr. Caspers™): Adam Duong (“Mr. Duang™); Dustin McCarthy
(*Mr. McCarthy™); Chou Vinece Xiong (“Mr. Xiong™): Brian Olson (“*Mr. Olson™); Cameron
Smith (“Mr. Smith™); Jordan Diamond (“Mr. Diamend™); Aronn Solis (“Mr. Solis™); Alisha
Daniels-Duckworth {(*Ms. Daniels-Duckworth™); Christian Soto Vasquez (“Mr. Vasquez™);
Andrew Hernandez ("Mr. Hernandez™); Darrell Steed ("Mr. Steed™): Arish 5. Nat ("Mr. Nat™),
Kyle Kitagmwa (“Mr. Kitagawa™); Brian Michael Raasch (*Mr. Raasch™); Zeev Malkin (*Mr.
Malkin’); David Crittenlon (Mr. Criitenlon”); Patrick Laffey ("Mr. Lafféy™); Paras Singh (“"Mr.
Singh”); Firas Bouri ("“Mr. Bouri”); Idris M. Yonisi (*Mr. Yonisi™); Joshua Whitesell (*Mr.
Whitesell™); David Duarte (“Mr. Duarte®); Harun Unai Begic (*“Mr. Begic™); Brad Kraft ("“Mr.
Kraft™); Taylor Carroll (*Mr. Carroll™); Elias AbouFares (“Mr. AbouFares™); Tyler Denson
(*Mr. Derson™); Andrew Lok (“Mr. Lok™); Jake Rosenstiel {*Mr. Rosenstiel™); Anthony
Ajlouny (“Mr. Ajlouny™); Hector Martin ("Mr. Martin”); Dale Menghe ("'‘Mr, Menghe”); Scott
Schlein (“Mr. Schlein™); Auguste Shastry (“Mr. Shastry™); Nicholas Colvin (*Mr. Colvin?);
Jason Markwilli (“Mr. Markwith™); Brian Watson (*Mr. Watson™); Shane Gonzales (“Mr.
Gonzalez”); Katherine Stahl (“Ms. Stahl™); Mike Nelson (“Mr. Nelson™); Brandon Steadman
(**Mr. Steadman™); Bryant Miller (“*Mr. Miller”); Hong Moon (*“Mtr. Moon”); Matthew Gouge
(“Mr. Gouge™); Nicholaus Wooderson (“Mr. Wooderson™); Carlos Welch (“Mr. Welch™); Ariel
Reid (“Mr. Reid™); Dan-Mayer (“Mr. Mayer™); Anthony Giglini (*Mr. Giglini”); Ryan Jaconetti
(“Mr. laconetii®); Ariel Cris Manipula ("Mr. Manipula™); Trenton Sidener (“Mr. Sidener™);
lames Joahn O’Connor (“*Mr. O’Connor™); Patrick Vang (“Mr. Vang™); Marcus Davis (*Mr.
Davis™); Adam Cohen (“Mr. Cohen”); Derick Cole (“Mr. Cole”}; Aaron McCormick (“Mr.
McCormick”); Brennen Alexander Cook (“Mr. Cook™); Michacl Phonesavnh Rasphone (#Mr.

Rasphone™); Benjamin Teng (“Mr. Teng”): Scott Sorenson (“Mr. Sorenson”): Anthony

FIRST AMENDED COMPLAINT AND DEMAND FOR TRIAL BY JURY - 3
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Hugenberg (“Mr. Hugenberg™); and Billy Joe Messimer (“*Mr. Messimer™) (collectively, the
“Plaintiffs.” with cach sometimes being known as a “Plaintift™), by and through counsel, The
VerStandig Law Firm, LLC, pursuant to Federal Rule of Civil Procedure 15(a)( 1 XB) and Local
Rule 220, and as and for their first amended complaint {the *Complaint™) against Michael L.
Postie (“Mr. Postle™). King’s Casino, LLC d/b/a Stones Gambling Hall (“Stones™), Justin F.
Kuraitis (“Mr. Kuraitis™), John Does [-10 and Jane Does |-10 (M. Postle, Stones, Mr. Kuraitis,
John Does 1-10, and Jane Does 1-10 being collectively known as the “Defendants,” and each
sonietimes being known as a “Deféndant™) state as follows:

Introduction

1, This case concerns Mr. Postle’s sysiemalic use of one or more electronic devices,
for purposes of cheating, while playing in broadcast games of poker, 1o sieal hundreds of
thousands of dollars from fetlow players, together with Stones’ collection of administrative fees,
to operate those broadcast games of poker as putatively secure and fair contests, despite being on
notice of Mr. Postle’s cheating.

2. All poker games at issue herein occurred at Stones’ eponymous facility in Citrus
Heights, California; as concerns and suspicions about Mr. Postle’s cheating were repeatedly
brought to Stones” management. the casino operator habitually sought to downplay such
concerns while simultanéously promoting Mr. Postle as an idiosyncratically. gified individual
imbued with poker skills so immense as 1o be incomprehensible to the average person.

3. By downplaying concerns.and, in so doing, allowing Mr. Postle o continue
cheating, Stones was able to enrich itself by coritinuing to collect a so-called “rake™ from the

Plaintiffs hérein, even though they would not have participated in games with Mr. Postle — and

FIRST AMENDED COMPLAINT AND DEMAND FOR TRIAL BY JURY - 4
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thusly not permitted Stones 1o enrich itself off of such games — had they known of Mr. Postle’s
cheating.

4. Rather than investigate Mr. Postie’s cheating or ban him {rom playing in poker
gomes, Stones continued to promote Mr. Postle as an in-house eelebrity of sorts, going so far as
1o allow him 1o begin hosting his own poker games and. upon information and beliel.
compensating him as an employee ol Stones for his work hosting and promoting those games (in
which many of the Plaintiffs herein continued to be systematically viclimized).

5. When Ms. Brill made public her concerns of cheating, in laic Septémber 2019,
Stones initially responded by indicating her observations 10 be “completety fabricated;” only
afier the ad hoc poker community proceeded to investigate such allegations in myriad public
forums, and confirmed Mr. Postle to be engdged in demonstrative chealihg, did Stones announce
a new investigation to be underway by an “independent” third party who, in actuality, is Stones’
own legal counsel.

6. Despite a public promise to “share outcomes [of its investigation] with
transparency,” Stones has never made public any findings-of its putative investigation and,
rather, now insists the Plaintiffs are sore losers who merely believe “their lack of success means
they were cheaied.”

7. As extrapolated upon infra, this case represents the single largest known cheating
scandal in the history of broadcast poker, émanates trom -a scrics of events that have rocked the
poker community, is brought with hopes the discovery process will reveal why Stones appears to
have perpetually covered up for Mr, Postle (in the past and through this litigation), and is filed
with the aim of bringing redress to thé numerous individuals victimized by Mr. Poslle, his

confederate(s), and Swones iself.

FIRST AMENDED COMPLAINT AND DEMAND FOR TRIAL BY JURY - 5.
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Partics

8. Ms. Brill is a naweral person wha is a citizen ol Canada and domiciliary of the
State of California, in which she legally resides.

9. Ms. Mills is a natural person who is a citizen of the Statc of Texas by virtue of her
ongoing domicile therein.

10, Mr. Goone is a natural person who is a citizen of the State of California by virtue
af his ongoing domicile therein,

. Mr. Shergill is a natural person who is a citizen of Canada.

12. . Mr.Scott is a natural person who is a citizen of the State of New Hampshire by
virtue of his ongoing domicile therein.

13.  Mr. Nagrais a natural person who is a citizen of the State of Nevada by virtue of
his ongoing domicile therein,

14, Mr. James is a natural person who is a citizen of the State of Nevada by virtue of

‘his ongoing domicile therein.

5. Mr. Phan is a natural person who is a citizen of the Stale of California by virtue of
his ongoing domicile therein.

16.  Mr. Sluzinski‘is a natural person who is a citizen 'of the State of Nevada by virtue
of his ongoing domicilc therein.

17. M. Karnofsky is a natural person who is a citizen of the State.of California by
virtue of his ongoing domicile therein.

18.  Mr. Pelkey is a natural person who is a citizen of the State of California by virtue

of his ongoing domicile therein.

FIRST AMENDED COMPLAINT AND DEMAND FOR TRIAL BY JURY - 6
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19. Mr. Holtzclaw is a natural person who is a citizen of the State of California by

| virtue of his ongoing domicile therein.

20.  Mr. Turovitz is a natural person who is a citizen of the State of California by
virtue ol his ongoing domicile therein.

21, Mr. Young is a natural person who is a citizen of the State of California by virlue
of his ongoing domicile therein.

22, Mr. Krafltis a nawral person who is a citizen of the Stawe of Calilornia by virtue of
his ongoing domicile therein.

23, Mr. Burton is a natural person who is a citizen of the Staie of Missouri by vinue
of his ongoing domicile therein.

24, Mr. Rojas is a natural person who is a citizen of thé State of California by virtue
of his anigoing domicile therein.

25.  Mr. Swen is a'natural person whao is‘a citizen ofl'the State of California by virtue
of his ongoing domicile therein.

26. Mr. Morris is a natural person who is a citizen of the Stdte of California by virtue
of his ongoing domicile therein.

27. Mr. Lopez:is a natural person who is.a citizen of the State, of California by virtue
of his ongoing domicile therein.

28. M. Cao i$ a natural pérson who is a citizen of the State of California by virtuc of
his ongoing doniicile therein.

29. Mr. Jackson is.a natural person who is a citizen of the State of California by virtug

of his ongoing domicile therein.

FIRST AMENDED COMPLAINT AND-DEMAND FOR TRIAL BY JURY -7
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30.  Mr. Sam is a natural person who is a citizen of the State of California by virtue of
his ongoing domicile therein.

31, Mr. Caspers is a natural person who is a citizen of the State of California by virtue
of his ongoing domicile therein,

32, Mr. Duong is a natural person who is a citizen of the Stale of Califarnia by viriue
of his ongoing domiciie therein.

33. Mr. McCarthy is a natural person who is a citizen ol the State ol Colorado by
virtue of his ongoing domicile therein.

34 Mr. Xiong is a natural person who is a citizen of the State of California by virtue
of his ongoing domicile therein.

35 Mr. Olson is a natural person who is a citizen of the Staie of Nevada by virtue of

his ongoing domicile therein.

36.  Mr. Smith is a natural person who is a citizen of the State of California by virtie

of his ongoing domicile therein.

37, Mr. Diafmond is.4 natural person who is a citizen of the State of New Jersey by
virtue-of his ongoing domicile therein.

38.  'Mr. Solis is a natural person who is a citizen of the State of Arizona by virtue of
his ongoing domicile theiein.

39, Ms. Daniels-Duckworth is a natural person who is a citizen of the State of
California by virtue of her ongoing domicile therein.

40.  Mr. Vasquez is a natural person who is a citizen of the.State of New Jerscy by

virtue of his.ongoing domicile therein.

FIRST AMENDED COMPLAINT AND'DEMAND FOR TRIAL BY JURY - §




10

11

12

13

14

15

16

17

18

19

20"

21

22

23

24

25

26

VisrBtaenliz

LAW Filn

Case 2:19-cv-02027-WBS-AC Document 40 Filed 03/25/20 Page 9 of 54

41.  Mr. Hernandez is a natural person wha is a citizen of the State of California by
virtue of his ongoing domicilc therein.

42.  Mr. Steed is a natural person who is a citizen of the State of California by virtue
of his ongoing domicile therein.

43, Mr. Nat is a natural person who is a citizen ol the State of Calitornia by virtuc of
his ongoing domicile therein.

44, Mr. Kiwagawa is a natural person who is a citizen of the State of California by
virtue of his engoing domicile therein.

45, Mr. Raasch is a natural person who is a citizen of the Siate of California by virtue
ol his ongoing domicile therein.

46.  Mr, Malkin is a natural person wha is a citizen of the State of California by virlue
of his-ongoing domicile therein.

47, Mr. Crittenton is a natural person who is a citizen of the State of California by

virtue of his ongoing domicile therein.

48. M. Lalfey is a natural person who is.a-citizen of ihe State of California by viriue
of his engoing domicile therein.

49, Mr. Singh is a natural person:who is a citizen of the State of California by virtue
‘of" his ongoing domicile therein.

50. Mr. Bouri is a natural person who is a citizen of the State of California by virtue
;o‘f‘ his ongoing domicile therein.

51 Mr.Yonisi is a natural person who is a citizen of the State of California by virlue

of his ongoing domicile therein.

FIRST AMENDED COMPLAINT AND DEMAND FOR TRIAL BY JURY -9
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52. Mr. Whitesell is a natural person who is a citizen of the State of Califoinia by
virtue of his ongoing domicile therein,

53.  Mr. Duarte is a natural person who is a citizen of the State of California by virtue
of his ongoing domicile therein.

54, Mr. Begic is a natural person who is a citizen of the State of California by virtue
of his ongoing domicile therein.

55, Mr. Krall is a nawral person who is a citizen of the State of California by virtue of
his ongoing domicile therein.

56.  Mr. Carroll is a natural person who is a citizen of the State of Arizona by virtue of]
his ongeing domigcile therein,

57. Mr. Aboulares is a natural person who is a citizen of the State of California by
virtue of his ongoing domicile therein.

58.  Mr. Denson is a natural person who is a citizen of the Swue of Florida by virue of
his ongoing domicile therein.

39, Mr. Lok is 4 natural person whao is a citizen of (he Siate of California by virtue of
his ongoing.domicile therein.

60.  Mr. Rosenstiel is a natural person who is a citizen of the $State of"California by
virtué of his ongoing domicile thercin.

61.  Mr. Ajlouny is a natural persoit who is a citizen of the State of California by
virtue of his ongoing domicile therein.

62.  Mr. Martin is a natural person who'is a citizen of the State of California by virtue.

of his-origoing domicile therein.

FIRST AMENDED COMPLAINT AND DEMAND FOR TRIAL BY JURY - 10
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63. Mr. Menghe is a natural person who is a citizen of the State of Tennessee by
virtue of his ongoing domicile therein.

64.  Mr. Schlein is a natural person who is a citizen of the State of Maryland by virtue
of his ongoing .domicile therein.

65. Mr. Shastry is a natural person who is a citizen of the State of California by virwe
of his ongoing domicile therein.

66. Mr. Colvin is a natural person who is a citizen of the State of California by virtue
of his ongoing domicile therein,

67.  Mr. Markwith is a natural person who is a citizen of the Staie of California by
virtue of his ongoing domicile therein.

68. Mr. Watson is a nawral person who is a citizen of the Siate of California by virtue
of his ongoing domicile therein.

69, Mr. Gonzalez is a natural person who is a cilizen of the State of California by
virtue of his ongoing domicile therein.

70.  Ms. Stahl is a natural pefson who is a citizén of the State of Nevada by virtue of
his ongoing domicile therein.

71. Mr. Nelson‘is a natural person who is a cilizen of the State of California by virtue
of his ongoing domicile therein.

72. Mr. Steadman is a naturil person who is a citizen of the State of. California by
virtue of his ongoing domicile therein.

73, Mr. Miller is a natural person who is a citizen of the State of Ohio by virtue of his

ongoing domicilé therein.

FIRST AMENDED COMPLAINT AND DEMAND FOR TRIAL BY-JURY - 11
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74. Mr. Moon is a natural person who is a citizen of the State of California by virtue
of his ongoing domicile therein.

75.  Mr. Gouge is a natural person who is a citizen of the State of California by virtue
of his onpoing domicile therein.

76. Mr. Wooderson is a natural person who is a citizen of the State of California by
virtue of his ongoing domicile therein.

77.  Mr. Welch is a natural person who is a citizen of the State of Nevada by virtue of
his ongoing domicile therein.

78. Mr. Reid is a naturai person who is a citizen of the State of California by virtue of]
his ongoing domicile therein.

79.  Mr. Maver is-a natural person who is a citizen of the State of California by virtue
of his ongoing domicile therein.

80.  Mr. Giglinits a natural person who is a citizen of the State of California by virtuc
of his ongoing domicile therein.

81, Mr. Jaconetti is a natural person who is a citizen of the State of California by

virtue of his ongoing domicile therein.

82.  Mr. Manipula is a natural person who is a citizen of the State of California by
virtue of his ongoing domicile therein.

83. Mr. Sidener is a natural person who is a citizen of the State ot California by virtue
of his ongoing domicife therein.

84, Mr, O’Connor'is a natural person who is a citizen of the State of California by

virtue of his-ongoing domicile therein.
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85.  Mr. Vang is a natural person who is a citizen of the Siate of California by virtue
of his ongoing domicile therein.

86.  Mr. Davis is a natural person who is a citizen of the Staic of California by virtue
ot his ongoing domicile therein.

87. Mr. Cohen is a natural person who is a citizen of the Siate of California by virtue
of his ongoing domicile thercin.

88.  Mr. Cole is a natural person who is a citizen of the Siate of Nevada by virtue of
his ongoing domicile therein.

8O, Mr. McCormack is a natural person wha is a citizen of the State of California by
virue of his ongoing domicile therein.

90, Mr. Cook is a natural person wlio is a citizen of the Sate of California by virlue
of his ongoing domicile therein.

91. Mr. Rasphone is a natural person who is a citizen of the State of California by
virtue of his ongoing domicile therein.

92.  Mr. Teng is a natural person who is a citizen ol the State of California by virtue of
his ongoirng-domicile therein.

93. M. Sorenson is a natural person who.is a citizen of the State of Minnesota by
virtue of his ongaing domicile therein.

04, Mr. Hugenberg is a natural persen who is a citizen of the State of California by
virtue of his ongoing domicile therein.

95, Mr. Messimer is a natural person who is a citizen of the State of California by

virtue of his ongoing domicile therein.

FIRST AMENDED COMPLAINT AND DEMAND FOR TRIAL BY JURY - 13
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06.  Mr. Postle is a natural person who, upon information and belief, is a citizen o the
Statc of California by virtug of his ongoing domicile therein.

97.  Slones is a limited liability company formed pursuani 10 the laws of the State of
Delaware, with a principle place of business in the State of California; the membership of Stones
is not known to the Plainifts as ot the liling of this Complaint but it is anticipated such will be
learned in discovery to the extent relevant to this case.

98.  Mr. Kuraitis is a natural person who, upot information and beliel, is a citizen of
the State of California by virtue of his ongoing domicile therein.

99.  John Does 1-10 and Jane Does 1-10 are persons, natural and/or legal, who (i)
conspired with Mr. Postle 1o cheat at the game of poker through one or more electronic
instrumentalitics; (ii) aided Mr. Postle in cheating at the game of poker; (iii) worked to conccal
Mr. Postle’s cheating from discovery by third parties; (iv) were charged with monitoring Stones’
eponymous card room for cheating activity and failed to do so; (v) suppressed allegations of Mr.
Postle’s clieating, leading to_the continuation of his tortious conduct: (vi) installed or
implemented electronic devices to be utilizéd by Mr., Postle while cheating at games of poker;
(vii) altered broadcast graphics so as 10 make Mr. Postle’s cheating behavior less evident 10
viewers and the public at large; and/or (viii) aided Mr. Postle in structuring monetary
transactions so as 10 avoid tax reporting requirements. The Plaintifls have a good faith basis upon
which to allege the identity of the person who is John Doe 1, being an individual who directly
aided M. Postle in cheating by aiding in the conccalment of such behavioi with knuwlcdge and
scienter, and have directed 4 litigation hold letter to such person. The Plaintilfs, however, are
cognizantly refraining from making such allegation 4gainst this particular Defendani herein unlil

greater information can be gleaned through the discovery process, in recognition of the

FIRST AMENDED COMPLAINT AND DEMAND FOR TRIAL BY JURY - 14
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sensitivity of making such an allegation. 1 necessary to conform with the pleading standards of
this Honorable Court, however, the Plaintifts are prepared to amend this Complaint and identify
John Doe 1 by his legal name, without the aid of discovery, and do further note that their pre-
[iling investigation of the facts of this case {urnishes them with-a sufficient basis to do so; their
election to hot do so at this time is solely derivative of a desire 10 be more cautious than required|
given the gravity of this matter.

Jurisdiction and Venue

100.  This Honorable Court enjoys jurisdiction ovér the matter sub judice pursuant 1o
the allowances of Section 1331 of Title 28 of the United States Code, as this case involves a
claiim for relief arising under the Racketeer Influenced Corrupt Organization Act codified at
Section 1961, ¢r yey. of Title 18 of the United Siates Code.

101.  This Honorable Court enjoys supplémental jurisdiction over the state and
common law claims set torth herein, pursuant to the aliowances of Section 1367(a) of Title 28 uf
the United Siates Code, as the first cause of action enumerated herein furnishes-this Honorable
Court with original jurisdiction as alleged supra.

102.  Inasmuch as the damages sought herein exceed Five Million Dollars and No
Cents ($5,000,000.00), should there be an infirmity in the federal question raised herein, the

Plaintiffs are prepared to amend this Complaint to asscrt their claims on behalf of themselves and|

all others similarly. situated, and thus invoke this Honorable Court’s jurisdiction pursuant to the

allowances of Section 1332(d)(2) of Tille 28 of the United States Code.
103, Venuc is properly laid in this Honorable Court pursuant 1o the allowances of

Section 1391(b)(2) of Title 28 of the Uniled States Code, as the évents complained of herein
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occurred within Citrus Heights, California, being within a county enumerated in.Section 84(b) of]

Title 28 of the United States Code.

General Allegations: Stones Live Poker

104.  Inorabout July 2014, Stones opened a casino in Citrus Heights, California (the
“Casino™). in which the majority of gaming spacc is dedicaled 10 a poker roon.

105. Asa means of promoting the Casino, attracting more lucrative poker games to the
Casino, giving the Casine the aura and ambhiance of a “destination,” and profiting off the fees
charged for operating poker games (the “rake™), Stones installed a single poker table imbedded
with radio-frequency identification (“RFID™) capabilities, procured playing cards containing
RFID censors,.and installed various motion picture cafmeras around the subject poker table (the
“RFID Table™).

106.  While games of poker arg traditionally played in a manner that at least some of

each respective player’s cards are concealed from everyone except that individual player (the

“Haole Cards™). the. RFID Table introduced the ahility.of Stones 1o transmit — in real time — the
identity of edch player’s Hole Cards 10 a control room, where such information can be utilized Lo
produce a broadcast.of the subject poker game to the public at large.

107.. The phenomenon of broadcasting poker games where the public is able to see
playefs’ Hole Cards is neither new nor novel; this has been an emerging trend inthe poker
industry for much of the past few decades, and one that has allowed television and internet
content producers to create more dramatic, appealing programs, by satislying the desire of
viewers 10 assume an omniscient posture while consuming poker programming.

108. To avoid the precise variety of cheating evidenced in this case; most purveyors of

|RFID technology in live poker games feed the information — through one or more encrypted,

FIRST AMENDED COMPLAINT AND DEMAND:FOR TRIAL BY JURY - 16
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channels - to a scparatc control room, away from the physical area in which the pokér game is
being played. and then have the control room produce the broadcast on a delay of typically
fifieen (15) 1o thirty {30) minutes,

109.  Other operators of RF1D-enabled poker games — such as the World Series of
Poker and the Bicycle Casino in Bell Gardens, California — take extensive sieps to ensure the
scéurity of players’ Hole Cards, so as to protect the integrity of the poker games being broadceast,
Lo entice reputable poker players (o participate in such games. and 1o avoid enabling the sort of
rampant criminality alleged in this Complaint.

EI0.  Stones uses its RFID Table to broadeast “live” poker games (1vpically on a delay,
as discussed supra) several nights a week, airing such games on various internet platforms and
publicizing such games as “Stones Live Poker.”

[11. When Stones utilizes-its RFIID Table to broadcast poker games, it has.one or more
persons offer live commentary on the subject game fiom a booth within the Stones poker room
(the “Commentator,” defined in the singular even though it is often embodied in the plural).

112, The Commentator does nof view RFID information and players’ Hole Cards in
real time but, rather, watches the produced stream on the same taped delay as the public, and

commentates by waiching the already-produced visual stream.

113, Sténes Live Poker.o_peraled from at least Jaruary2016 until the week prior to the.

bringing of this suit, when the operation-was suspended in light of the scandal giving rise to this

.casc.

114. At all times elevant, Stones Live Poker has beén controlled, en roro, by Stenes

and its agents.
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115.  From at least 2018 through the present, Mr. Kuraitis — an employée of Stones -
has been the director of Stones Live Poker and has been responsible for its production and
operation including, inter alia, is securily.

General Allegations: Cheating

116. M. Postle has been a regular and habitual participant in Stones Live Poker pames
during a periad of time commencing in-or before January 2018,

117.  While playing in Stones Live Poker games, Mr. Postle has won more money than
any other participant, in total, and has oftentimes been the winningest player on the show. on any
given night in which he is a participant.

FI8.  Mr. Posile’s winnings on the Stones Live Poker broadcast, and his corrélative
play of poker, have been so éxeeptionally outstanding as te Icad the Commentatur W note his
seemingly mystical abilities on numerous occasions, and 1o lcad Stones Like Poker to produce
various graphics portraying Mr. Postle as a deity-like individual imbuéd with omniscient powers
(with one siich graphic conflating an-image of Mr. Postle and an image of Jesus Christ).

119.  These winnings and this.aira were bfought about by Mr. Postle’s peculiar ability

to make an optimal decision in almost every situation with which he was confronted while

playing on Stones Live Poker from July 2018 onward.

120.  This.optimal decision making was so precise as 1o allow Mr. Postle to record net
winnings in more than ninety four percent (94%) of (he Stones Live Poker games in which he
played from July 18, 2018 onward, even-though such games are of fixed duration aid elevated
variance (relative to “normal” poker games); such a winhing pefcenitage, under these confined
circumstances in a streamed environment, is not known to have:ever been achieved by any other

poker player — professional or amateur —over such a significant period of time,
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121, This optimal decision making was also 50 precise as 1o allow Mr. Postle 1o record
an average profit of more than sixty (60) “big blinds per hour™ (@ metric used by professional
poker player to track winnings, adjusting for the different stakes of various games); by contrast,
it is generally noted in poker circles five (5) big blinds per hour is a goal for which one should
aspire, ten (10) big blinds per hour is exceptional, and anything more than twenty five (25) big
blinds per hour is stratospherically phenomenal over any appreciable period of time due 1o the
high presence of chance in games of poker and the inherent skill of other players.

122, A detailed review of Mr. Postle’s play reveals not only statistics unfathomable in
the world of professional poker but, toe, situation-specilic decision making in which-almost
cvery so-called “guess” to he made by Mr. Postle is done sp in a manner that optimally benefits
his monetary interest.

123, Analytical observation reveals Mr. Posile’s exponential winnings cannot be
explained through finely-honed abilities to “read” opponents, as myriad opiimal plays made by
Mr. Postle required not merely an analysis of his opponent’s seli-perceived strength or weakness
in‘a poker hand but, rather, tlie precise composition of such hand; while such may be anecdotally
attributed to guess work in a vacuum, Mr. Postle was comtinuously correct in making such
assessments over a period of time in excess of a full year, being analogous to correctly predicting
the outcome of a coin toss several hundred times in-a row:

124. 1In shor, Mr. Postle’s poker winnings — considered. in' the .prism of both metrics
and hand-for-hand decision-making — on Stones Live Poker have been not merely outliers but, in
fact, exponential outlicrs, representing a quality of play multiple degrees higlier than that

achieved by the best poker players in the world.
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125.  Despite these metrics, Mr. Postle has — since commencing his run on Stones Live
Poker — only rarcly played cash poker games in other forums, almost never played in any cash
poker games at Stones aside from+those broadcast on Stenes Live Poker, and habitually stopped
playing on the Stones Live Poker game ds soon as the broadcast ends (even though it is common
for players 10 remain and play “offline” for some time thercafier).

126.  Similarly, Mr. Postle is not known — since commencing his run on Stones Live
Poker - to have played on any other streamed poker game, even though at least one other stream
(offering higher stakes and, thus, a greater chance for profit) runs regularty in California; nor has
Mr. Postle been known to play with great frequency and regularity in any other cash poker
games (streamed or unstreamed), in any location, during ihis time (even though higher s-lake
games — offering, again, a greater chance for profit — regularly run in Las Vepas, Reno, Los
Angeles, Atlantic City, Southern Florida, and other locations to which poker professionals
regularly travel Lo maximize their earnings).

127.  Mr. Postle was able 10 achieve.these results by engaging in a pattern and practice
of using one orf more wire comrunication mechanisms to defraud his opponents by gaining
knowledge of their Hole Cards during the play of poker hands.

I128.  To carry out this patlern and practice, Mr. Postle was aided by one of more
confederates — the John Doe 1-10 and lane Doe 1-10 Defendants herein — who furnished him
with this'information, for purposcs of carrying out a fraud, through one.or more concealed
communicative mechanisms.

129,  Specilically, Mr. Postle used a cellular telephone, lodged between his legs so as to
have its screcn beyond the vfcw of the-PlaintifTs herein, 1o-access the identity of the Hole Cards

of.ather plavers. in real time. while playing in Stones Live Poker games.
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130.  While playing in Stones Live Poker games, Mr. Postle would stare — often

repeatedly — between his legs, at his céllular telephone. so as to swudy the Hole Cards of the

Plaintiffs herein, and would then use the superior knowledge gleaned from such study (the
ultimate form of poker cheating) to defraud the Plaintiffs in a systematic and highly-effective
manier.

[131.  As Mr. Postle has declined o share the specific software he used to defraud the
Plainti{fs and the identitics of his confederate(s). and Stones has refused to make its investigation
public, despite having sole access to the pertinent software and security records, this case
implicates the doctrine set forth in Estate of Migliaccio v. Midiand Nat'l. Life Ins. Cu., 436 F.
Supp. 2d 1095, 1106 (C.D. Cal. 2006), where “the facts supporting the allegation of fraud are
exclusively within the defendants' possession.™

132, Specifically, thé PlaintitTs know who cheated (Mr. Postle), whai he did (use his

cellular telephone (o access the identity of the PlaintifTs" Hole Cards), when hé cheated {on the

daies set forth infra), where he cheated (at Stones’ eponymous facility in Citrus-Heights,
California), and how hi cheated (by using his phone to discover the Hole Cards of the Plaintiffs);
lHey do not, howeéver, know.the-precise software he used, nor the identities of all his
confederates, as such information is exclusively within the possession of the various Defendanis
herain,

133.  For the avoidance of doubt, the Plaintifls make their allegation of Mr. Postle
systematically, habitually and regularly cheating at Stones Live Poker games based not on a
hinch or suspicion but, rather, based on a statistical analysis of his results, anal}tital review-of

the manner in which he played, and extensive footage of his placing his cellular telephone
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between his legs and thereafler gazing at it when needing to make certain game-optimal
decisions.

134.  For the avoidance of doubt, the Plaintifts allege Mr. Postle to have‘ used onc or
more wire communication facilitics, with the aid of a confederate, based on an understanding
that this cheating behavior occurred only at the RFID Table; the RFID Table is equipped to
reveal players’ concealed cards through wire communications; and it would not be possible for
Mr. Postle ta have such information relayed (o him without the aid of a confederate.

135. There exists, 100, instance-specific evidence of Mr. Postie being aware of other
players’ precise hidden cards; on May 6, 2019, he visited the Commentator immediately afier a
Stone Live Poker game to discuss his play, and indicated he was aware that a specific hand’s
broadcast had only displayed “two of our cards” 1o the viewing public (whereas four cards
should have been displayed, based on the type of poker being played). even though he would no
have had the opportunity 1o view the broadeast — and, thus, become aware of this techinical

malfunction — prior 10 making that comment, unless he had illicilly accessed the information in

real time, with the aid of one or more ¢onfederates.

136.  During this hand, in which only two (2) of each player’s four (4) Hole Cards were
captured by the RFID Table, Mr. Postle can be seen repeatedly looking at his cellular telephone
under the table and endeavoring to spread all four (4) of his Hole Cards over the RFID Table’s-
censor, in a deliberate and highly unusual manner; his demeanor throughout ihe hand is
exceedingly strange, and it is manifest this technical malfunction (which, in turn, denies him the |
ability to play the hand with knowledge of his:opponents’ Hole Cards) is distressing to Mr.
Postle even though the malfunction is one of which he would have no real 1ime knowledge if he

was not engaged in fraudulent cheating behavior.
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137.  Following the subject hand, Mr. Postle was interviewed by the Commentator and
during said imerview Mr. Posile asked (nearly immediately upon arriving in the Commentator’s
booth). “so what happened on that PLO hand where it only showed two of our cords?”

138, "PLO” is shorthand for “pot limit Omaha,” a game in which playcrs arc dealt {our
(4) Hole Cards: in contrast. during Texas hold ‘em (the predominant game on Stones Live
Poker). players are only dealt two (2) cards.

139..  The RFID Table malfunctioned transitioning from Texas hold ‘em to pot limit
Omaha during the May 3, 2019 game (the two games were played on a rotation on that given
Stones Live Poker broadcast), and thusly only displayed two (2) ol the players® Hole Cards ina
pot limit Omaha hand where players were dealt four (4) cards.

140,  This is what caused Mr. Postie confusion while playing the sibjéct hand: he could
not view the entirety of every other player’s Hote Cards on his phonc, in his lap, and thus had o
actuatly play a hand without omniscient knowledge of his:opponents’ holdings.

141, Mr. Postle could not have known of the malfunction unless he was viewing the

RFID Table’s feed ~ on his phone, in his lap — in real time; yet his question to the Commentator

—“what happened on that PLO hand where it only showed tivo of our cards™— immediately

following his leaving the gaine, shows he did, in fact, have knowledge of the malfunction in real
time.

142, While there are a handfu) of Stones Livé Poker sessions in which Mr. Postle did
not:make money. and in which he played in a sub-optimat manner, the Plaintiffs have
information and a belief that such sessions correlaie 1o the absence of Mr. Postle’s suspected

chief confederate, John Doe 1.
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143, Additionally, Mr. Postle’s participation in Stones Live Poker games was
uncharacteristically rare — in comtrast 1o his normal schedule — when the person the Plaintitfs
believe 10 be John Doe | was absent from the Sacramento area.

144.  Further, in the Stones Live Poker sessions where Mr. Postle playcd in a sub-
optimal manner, he did not habitually starc at his lap, tended to keep his cellular telephont in
piain view (ie, not concealed between his legs). and evidenced the sort of mediocre poker

analytical and decision-making skills indicative of a rather average (i not below-average) player]

145.  These “honest” sessions actually function as evidence of Mr. Postlé’s cheating in

land of themselves, as rathér than serving ta merely break his unworldly statistical trends, they ac

as a makeshifi “placebo™ in which Mr. Postle behaves differently, plays differently, and makes
frequently-horrendous game-centric decisions when not imbued with the ability 16 utilize his.
cellular telephone for cheating purposcs.
General Allegations: Coverup
146.  On multiple occasions, when Mr. Rosile’s play of a given poker hand could not be
explained.through any point of strategy or styie, and was instead héavily suggestive of cheating,

one or mote agents of Stones would announceé his cards, as displayed on viewers’ screens, were

‘errant, and on at least orie occasion the image would then “correct” the cards to suggest he was

helding a different hand.
147.  This occurred, among other times, on February 9, 2019, in the Stones Live Poker

game, when Mr. Postle made an inexplicable decision to bet almost Five Thousand Dollars

(85,000.00) into a pot, against an opponent’s wager of Two Thousand Four Hundred Dollars

($2,400.00), despite Mr. Postle having a hand of “eight high” (one of the warst passible holdings

in Texas hold ‘em).
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1 148.  Mpr. Postle’s action in this situation induced his opponent to fold, thus ensuring
2 Hmr. Poustle won the hand; in and of itsell; this is neither extraordinary nor even noicworthy, as
3 .

bluffing s part and parcel of poker.
4 = + . - - . » -

149, Mr. Postle’s play in this situation, however, would nécessarily have invited

5

questions as 1o his strategy, as it was particularly reckless in nature and of the sorl of variety
6
; likely to beget viral scrutiny on the internet.
8 150.  So as to avoid siich, immediately following the hand, Stones changed the graphic

9 |[showing his Hole Cards, and the Commentator announced an error to have occurred, with the

10 ]| new graphic suggesting Mr. Postic 10 have held a straight (onc of the best hands in Texas hold

11

“em).
151, For various technical réasons, it is not possible for the RFID Tablé to have
13
|misread Mr. Postle’s cards only when.they were dealt 1o Mr. Postle; if a misread was to occur, jt
14
s | would chronically follow the same precise cards of the deck when dealt to any player in the
16 |[BAME: in any hand ofpoker in that given game.
17 152, Further, even if a so-called misread could have oceurréd, it is technically

18 [{impossible for the same 10 have been ““delecied” . during the subject: poker hand; even:if the RFID

19 [ Tablé erred (which it.could not have in this context), the RFID Table would not have the ability

20 . . G . - .
to then promptly ‘deteet its own error,-and there are:no other instrumentalities through which-any
21 _ . ; . |
such feigned crror could have been brought to the attention of Stones’ production team.
22
153, On every occasion where there was a “misread” of Mr. Posile’s hand in.such an
23
2 instance, the “corrected” cards served to make more plausible Mr. Postle’s behavior in the given
»s. || hand; never did such serve to make Mr. Postle’s play of the hand less plausible.
26
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154.  These faux corrections were part of a patiern and practice, on the part of Stones
through its ageni(s), to conceal Mr. Postle’s cheating irom the public.

155. Commencing at least as early as.February 2019, numerous individuals approached
M. Kuraitis 1o indicate the play of Mr. Postle on Stones Live Poker can only be-attributed 10
cheating-or, at minimum, is strongly indicative of the prescence of cheating.

156. Specificatly. an out-of-town poker player (“Player 17°) approached Mr. Kuraitis, at
Stones’ ecponymous facility, in person, standing in front of a podium behind the Stones Live
Poker table from which Mr. Kuraitis would normally watch game broadcasts, in February 2019,
and informed Mr. Kuraitis of concerns ubout the integrity of an individual’s play in the Stones
Live Poker streams.

157.  Mr. Kuraitis responded to Player | by indicaling Mr. Kuraitis was aware of the
concerns, had heard them elsewhere, and was taking appropriatc steps to ensure the integrity of
the Stones Live IPoker games.

158.  The Plaintiffs are awarc of the identily of Player | and will reveal the same in
discovery; he is not named herein solely 10 protect him- from public scrutiny, but should this.

Honorable Court {ind Player | 1must bé named io'satisfy the pleading rigors of the Federal Rules

of Civil Procedure, the Plaintiffs are prepared o amend this Complaimt to name Player 1.

159. ‘Specifically, Ms. Bri_ll'approached Mr. Kuraitis on March 20, 2019, at Stones’
eponymous facility, and notified him of her concerns Mr. Postle was cheating in Stones Live
Poker games.

160.  Mr. Kuraitis responded to Ms. Brill by insisting the Stoncs Live Poker game is
“one hundred percent secufe,” ¢laiming there is no possibility of anyone cheating, asserting there

to be air outside agéncy that audits the Stones Live Poker siream every three (3) months,
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declaring that Mr. Postle is simply a “fearless player™ who uses a “Marlingale strategy™ 1o win at
poker, and alleging Mr. Postle’s play is so unigue as 10 be incomprehensible to professional
poker players.

161.  These assertions by Mr. Kuraitis. on behalf of Stones, were. demonstrably
coumgertactual in nature,

162.  For various reasons related to the structure of poker games, it is impossible to
apply a so-called “Martingalc strategy™ 10 a pame of poker.

163. I does not appear Stones was actually having exiernal audits completed of'its
Stones Live Poker operations every three (3) months, or such audits would have resulied in Mr.
Postle’s cheating being detecied (unless such audits were grossly incompetent); Stones has not
identified any such external audits in connection with its now-false promisc to conduct an
investigation and make the results public.

164,  Indeed, Mr. Kuraitis repeatedly. told multiple persons Mr. Postle was not cheating
but. to the contrary. Mr. Postle’s play is simply “on a different level™ or he is *just on a heater”
and his play is not something that can be cxplained.

165.  Further, Mr. Kutaitis told multiple. persons Stones conducted a thorough

investigation into the matter and such did not reveal the presence of cheating.

166.  On September 29, 2019, Stones — through its @StonesLivePoker Twitter handle -
responded 1o allegations of cheating on the part of Mr. Postle by writing, inter: alia, “ We
conducted a full investigation & found no evidence that any cheating had occurréd,” going on 10
write. in response to public allegations then made by Ms. Brill, “The recent allegations are

completely fabricated.”
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167. [t is not clear how a “full investigation” could have been carried out by Stones
prior to September 29, 2019; none of the Plaintiffs herein — all persons who played on Stones
Live Poker with Mr. Postle — were ever approached or interviewed in furtherance ol such an
investigation and. upon information and bhelief, neither was Mr. Postle.

168. Tothe comrary, if an investigation was undertaken (and the Plaintiffs do not
know if one was or one was not), the same would necessarily not have been a *fult” investigation
in any normative sense of the term.,

169.  Rather. when suspicions and concerns about Mr. Postle’s play began w be raised,
Stenes - through Mr. Kurailis and others — sought to quell such hy giving false assurances a
“full” investigation was undertaken, by playing up Mr. Posile as a deity-like figure through the
introduction of certain graphics on the Stones Live Poker broadcast, and by telling players they
simply did not understand Mr. Postle’s immensely talented play.

170. By taking these concerted actions, Stones was able to prolong the period of time
in which Mr. Postle chealed other poker players out of their money. was able to elongate Mr.
Postle’s fraudulent conduct, and was able to allow Tor the further enrichment of Mr. Postle and
his confederate(s).

171, Only after Ms. Brill made public her suspicions, and the poker community at
large responded by carrying out a series of ud hoc investigations through utilization of footage of
old Siones Live Poker broadcasts, did Stones suspend the Stones Live Poker broadcast and
announce the launching of an “independent investigation tcam.”

172.  However,-even in announcing an “independent investigation team,” Stones
continued its patiern and practice of misleading the public, as the individual Stones publicly

designated as heading such ieam — Michael Lipman — is, in faci, an atorney who has previously
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represented Stones in connection with gaming matters, who has also served as personal counscl
to one or more of Stones’ principles, and who — as recently as October 6, 2019 — Stones has
relcrred to as its “outside counsel;™ in short, while very much a respected and able attorney, Mr.
Lipman is most certainty not “independent” of Stones.
General Allegations: Mr. Postle’s Employment by Stones

173, After being notified Mr. Postle was engaging in cheating activities on the Stones
Live Poker streams, and after falsely assuring persons ta the contrary, Stones elected to engage
Mr. Postic to host multiple special Stones Live Poker shows of his own, known as “Postlc and
Pals!” broadcasts,

174, Upon information and belief, Siones agreed 1o — and actually did — compensate
Mr. Postlc for hosting these “Postle and Pals!” shows, on at least May 4, 2019 and June 1, 2019.

175. M. Postle was an employee of Stones, for purposes of hosting — and playing in ~
these “Postle and Pals!” games, within the prism of California law, as he was not free from the
control and direction of Stones in carrying out this work.

176.  Specifically, Stones dictated where Mr. Postle wiis 1o host the “Postle and Pals!”
shows (at Stones’ eponymous facilities), when he was to do so (on lhe- dates indicated by
Stones), and what he was 10 do (play poker on a broadceast at the RFID Table).

[77.  The Plaintiffs believe there may have been additional *Postle and Pals!” games

for which Mr. Postle was playing — and cheating —in his capacity as an employee of Stones,

and/or ather Stones Liveé Poker broadcasts for which he was employed by Stones even if the

airings were not given his titular nomenclature; the details of such would be known to Stones-and

Mr. Postle, and can be learned in discovery herein.
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(78. It does not, however, appear Stones hired Mr. Postle to begin hosting Stones Live
Poker games, on the Stones payroll. until gfier Stones was made awarce of his cheating behavior.
179.  Stated otherwise, Stones responded to being notified of Mr. Posile’s cheating noi
by conducting a proper investigation or banishing him {rom its premiscs but, rather, by making
him an employee.
General Allegations: Mr. Postle and Stones’ Structuring of Financial Transactions
180.  As Mr, Postle won monies through his sirategic ¢heating of Stones Live Poker

games, hie ofien ended certain gaming sessions with casino chips valued in excess of Ten

Thousand Dollars and No Cents {$10,000.00).

181. Incontravention of the federal prohibition on structuring financjal transactions to

cvade financial reporting requirements, Mr. Postle, on multiplé occasions, utilized chip runners,

employed by Stones, to cash out hi§ chips in sums léss than Ten Thousand Dollars and No Cents

($10,000.00}, so no single transaction would exceed the reporting threshold set forth in Séction
1021.313 of Title 31 of the Code of Federal Reguiations,

182.  Stones was aware Mr. Postle was leaving its casino with monies.in excess of the
requisite repoiting threshold (as its own employces documented his monies-as part ol the Stones
Livé Poker broadcasts, and as its own chip runners — also employees of Stones — were
instrumental in this structuring scheme). yet nonetheless permitted Mr. Postle to .engage in this
illegal behavior.

183.  While noné of the Plaintiffs herein are directly impacted by this illegality (except
in some de minimis regard as taxpayers, for which they feign no standing), it is demonstrative of

the wanton disregard for governing law employed by both Stones and Mr. Postle as he cheated
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Stones Like Poker games at the dircct expense of the Plaintilfs, and as Stones built up his image
for its own economic and promotional purposes.
Gencral Allegations: Rake Damages

184. At all times relevant, Stonces collected a rake from every hand of poker in which
Mr. Postle participated white cheating the Plaintiffs herein.

[85.  The rake wus collected by Stones, from the Plaintifts, as and for Stones’ operation
of an honcst, legal. regulated poker game, complete with sufficient securily.

186.  Stoncs profited off the rake it collecied, totaling tens of thousands of dollars
during the life o Mr. Postle’s scheme.

187 The Plaintiffs would not have played in the Stones Live Poker games — and, ergo.

I paid the raketo Stones lor operating thaise games — had they known (i} Mr. Postle was cheating;

(ii) Stones was ignoring reports of Mr. Postle cheating; (iii) Stones and Mr. Postle were jointly
engaged in illegal structuring activity; (iv) Stones security did not protect the integrity of the
games being dealt; and/or (v) Stones was manipulating graphics and (aking other steps so as 10
cover up for Mr. Postle’s criminal cheating conduct.
General Allegations: Loss Damages

188.  During the course of the events alleged herein, Mr. Postle proﬁled more than Two
Hundred Fifty Thousand Dollars ($"250;00'0.00) tfrom his play on Stones Live Poker.

189.  Each of the Plaintiffs hercin played on Stones Live Poker with Mr. Postle and
contributed chips to one or more pots in which he played.

190.  Most of the Plainti{Ts herein Jost mongy in one or more Swones Live Poker
sessions in which they played with Mr. Postle; and Mr. Péstle won such money from most of the

Plairitiffs herein.
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191.  Mr. Postle would not have won such money il he was not cheating.

192, Every one of the Plaintifis herein was deprived of the opportunity to maximize
her or his respective profits in an honest poker game, while playing on Stones Live Poker,
hecause of the conduct alleged herein.

193, Many of the Plaintills herein derive part or all of their living-from the play of
poker, and have had their confidence in the integrity of the game greatly compromised by Mr.
Postle’s ¢heating and Stones® allowance of such cheating.

General Allegations: Live Stream Security

194.  Operating a livestream — using a device like the RFID Table — does not have 1o
be, and should not be, a security risk.

195.  Numerous poker rooms have operated RFiD-based live sireams for several years,
without any known instanccs of cheating having occurred by reason of manipulation of such
RFID technology.

196. By way of anecdole only, one casino in Los Angeles was an early pioneer in-
operating an RFID-baséd live strcam and still utilizes it to broadcast widely-viewed cash poker
games, four (4) to five (5) nights per week. through the present: the security and integrity of such
casino’s streaming operation is nol readily subject w meaningful or well-reasoned challenge.

197.  Stones, however, utilized an appreciably, more lackadaisical approach 10-security
with its Stones Like Poker siream, allowing the room in-which concealed information-is
reviewed in real time (the *Production Room™) to be readily accessible by numerous people; by
not constructing a proper security périmeter atound the Production Room; by allowing the use of]

¢ellular telephones in.the Production Room, during Stones Live Poker streams; and otherwise.
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198.  Not only does this case not challenge the permissibility of undertaking u live
poker stream but. 1o the contrary, this case is premised, in large par, upon the understanding that
such live poker strcams can — and should — be carried out in a securc and intelligent fashion, and
that Stones was grossly negligent in not even feigning compliance with prevailing industry
norms and slandards {or such an operation.

Count 1 = Violation of the Racketeer Influenced and Corrupt Organizations Act
As Codified at Section 1962(¢) of Title 18 of the United States Code
As Against Mr. Postle, John Does 1-10, and Jane Does 1-10

199, The Plaintiffs repeal and reallege each and every foregoing paragraph of this
Complaint, as though {ully set forth herein.

200. M. Postle, John Does 1-10, and Janc Does 1-10, “devised ... [a] scheme or
artifice to defraud. or for obtaining money ... by means of false or fraudulent pretenses, [and]
representations,” in furtherance of which they did “transmii[] or causes to be transmited by
means of wire ... communication in interstate or foreign commerce, ... signals, pictures, or
sounds for the purpose of execuling such scheme or artifice,” in contravention of Section 1343 of]
Title 18 of the United States Code.

20].  Specifically, Mr. Postle, John Does-1-10,-and Jane Does 1-10.used one or more
instrumentalities of wire transmissions to relay to Mr. Postle, while playing in the Stones Live
Poker games, information concerning the concealed card holdings of other players in the game,
with such being transmitted for the express purpose of aiding Mr, Postle in a scheme to make
money from such other players by fraudulently chealing in such game; Mr. Postle, lohn Does 1-

10; and Jane Does I-10, working together, dirécted the scheme,
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202. Based on a review of video footage of several Stones Like Poker pames, this
scheme 10 defraud involved transmitting to Mr. Pastle, via his cellular telephone, information
concerning the concealed cards of other players. on multiple occasions.

203.  The specific mechanism(s) through which such information was fed to Mr. Postle
by John Does 1-10 and Jane Does 1-10 is known only to them as of the filing of this Complaim,
and will be learned through discovery herein; the Plaintifls do, however, have information
sufficient to specifically allege wire communications 1o have been sent to Mr. Postle’s telephone,
know such transmissions occurred during Stones Live Poker games. 1o allege such transmissions
were made for purposes of defrauding the Plaintiffs (and others), and 10 allege such
ransmissions.contained information concerning the concealed cards ol the Plaintifis (and
others).

204, The actions alleged inthis Count | all occurred after Mr. Postle, John Does 1-10,
and Jane Does 1-10 devised a scheme to defraud individuals - including the Plaintiffs — by
having Mr. Postic cheat while playing in Stones Live Poker games.

205.  The fraudulent coriduct alleged iin this Count I occurred on at least the foltowing
dates:

i.  July 18,2018

i, July 30,2018
iit.  August 1,2018
iv.  August 3; 2018

v, Augusl,G_, 2018
vi.  August 10,2018

vii.  August 15, 2018
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viii.

X1,
A,
xiii.
xiv.
Xv,
Vi
Avii.
XVHI,
Nix.
XX.
XXIL
Xxii.
%xiii.
xxiv.
XXV,
XXV
XXVl
XXVill.
XXiX.

XXX

August 22,2018
August 29,2018
Sepiember 5, 2018
September 15,2018
September 24, 2018
September 26, 2018
October 10, 2018
Oclober 17,2018
October 192018
October 20, 2018
October 24, 2018
October 29, 2018
November 7, 2018
November 21, 2018
November 26, 2018
November 28; 2018
December 5,2018
December 12,2018
December 16, 2018
December 17,2018
January 2,2019
January 7,2019

January 9, 2019
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XXX

XXl

XXXI..

XXNIV.
XXXV,
XXXVI.
XXXVil.
AXRVilT.
XXXIX.
xl.

xh.
xlii.
xliii.
xliv.
xlv,
xlvi.
xlvii.
xIviii.

xlix.

lii.

January 12,2019
January 14, 2019
January 16,2019
January 19, 2016
January 30, 2019
February 9. 2019
February 16, 2019
February 25,2019
February 27. 2019
March 9, 2019
March 13, 2019
March 16, 2019
March 18, 2019
March 23, 2019
March 25,2019
April 8,2019
Apﬂ1205201§
April 22,2019
April 30, 2019.
May 2,2019

May 3, 2019

May 4, 2019

May 8, 2019
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liv. May 13,2019
Iv.  May [8,2019
Ivi.  May 20, 2019
Ivii.  July 20, 2019
[viti.  July 22,2019
lix.  July 31,2019
Ix.  August3,2019
[Xi.  Awugust 5, 2019
Ixii.  August 7, 2019
Ixiii.  August 14, 2019
Iiiv.  August 17, 2019
Ixv.  August 2}, 2019
Ixvi.  September 9, 2019
Ixvii.  Scptember 18, 2019
Ixviii. Septéember 21,2019
206. The Plaintiffs-are in.possession of records requisite to.identify the individual.
participants in the Stones Like Poker games on each of the foregoing dates; this information is
known to Stones and readily available to Mr. Postle (who panicipated in each such game and

who has online dccess to complete footage of each such-game). The Plaintiffs refrain from listing

such-information in this Complaint solcly in the interest of keeping an already-lengthy pleading

from becoming averly voluminous, however to the extent this Honorable Court beliéves such
allegations should be included hergin so as to comply with governing pleading rigors, the:

Plainti{fs are prepared 1o amend this Complaint 1o include such specific information.

FIRST AMENDED COMPLAINT AND DEMAND FOR TRIAL BY JURY - 37




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

8

NSt
L% rtopm

Case 2:19-cv-02027-WBS-AC Document 40 Filed 03/25/20 Page 38 of 54

207.  The fraudulent conduct allcged in this Count | was carried out at Stones’
eponvmous facility in Citrus Heighis, California.

208. The fraudulent conduct alleged in this Count | was carried out by Mr. Postle and
his “enterprise,” as defined infra.

209.  The fraudulent conduct alleged in this Count [ consists of Mr. Postle’s cheating,
as alleged pasying,

210.  The fraudulent conduct alteged in this Count I was accomplished through the usc
of a cellular telephone, as described supra.

211, Mr. Postle, John Does 1-10, and Jane Does 1-10 did constitute an “enterprise,” as
that term is defined in Section 1961{4) of Title 18 of the United Siates Code, at all times
rclevant.

212, While the Plaintiffs do not know how many persons participated in such
“enterprise,” and will need discovery to learn such information as it is uniquely known 10 the
Defendants as of present, the Plaintiffs do specifically allege Mr. Postle had at least one

confederate, that such confederate — John Doe | — is the individual who caused 1o be transmitted

10 Mr. Postle the information concerning other players® Hole Cards-during Stones Live Poker

games, and that such confederate also took steps to allay suspicions and concerns regarding Mr,
Postle’s cheating s0 as 10 allow the same conduct to continue in.an unabated manner for a
protracted period of time in excess of one:(1) year.

213.  The actions of Mr. Postle, John Doe I, and Mr. Postle’s other confederate(s) did
constitute a “pattern of racketeering activity,” as that term is defined in Section [961(5) of Title

18 of the United States Code, as individual acts of wire fraud nccurred on at least sixty eight (68)
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separate occasions, correlating to cvery time Mr. Postle cheated in a Stones Live Poker game

214.  The Plaintiffs’ property interests huve been damaged through the racketeering
conduct set forth herein, as each has been deprived of monies — or the opporiunity to win monies
in-an honest poker pame — by reason ol the racketeering conduct.

215, Specifically, most Plaintiffs have lost money to Mr. Postle, in cheated hands of
poker, that would not have been last but for Mr. Postle cheating.

216.  Specifically, most Plaintiffs would have derived winnings from hands of poker
but for their inability 10 do so as a result of Mr. Postle cheating.

217.  Specifically, all Plaintiffs paid a rake for operation of a fair, secure and honest
poker game, of which they were deprived by Mr. Postle’s cheating.

WHEREFORE, the PlaintifTs respectfully pray this Honorable Court (i) enter judgment in|
favor of each Plaintiff, individually, and against Mr, Postle, John Docs I-10, and Janc Does 1-10]
jointly and severally. in an-amount equal to three times the damages suffered by each individual
‘Plai'ntiff:. pursuant to the allowances of Section 1964(c) of Title 18 of the United States Code; (ii)

award each Plaintiff his or her respective attorneys’ fees and suit costs incurred in connection
each such judgment being jointly and severally against Mr. Postle, John Does 1-10 and Jane

Does 1-10, pursuant to the allowances of Section 1964(c) of Title 18 of the United States Code;

and (iii) afford such other and further relief as may be just and proper.
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Count 11 - Fraud
As Against Mr. Postle, John Does 1-10, and Jane Does 1-10

218, The PlaintifTs repeat and reallege each and every foregoing paragraph of this
Complaint, as though fully set forth herein.

219, Mr. Postie and his confederate(s) implicitly represented to all players participating]
in Stones Live Poker games that Mr. Postle is a fellow honest participant in such games.

220.  This representation was false, as Mr. Postle and his confederate(s) were utilizing
various wire communication {acilities. to permit Mr. Postle to cheat in such games,

221.  Mr. Postle and his eontederate(s) had knowledge of the falsity of these
representations, as their own overt conduct was required 10 carry out the fraud alleged herein.

222.  Mr. Postle and his confederate(s) made these implicit representations with the

intentto defraud others by inducing their play in Stones Live Poker games where Mr. Postle

223, The Plaintiffs herein justifiably relied on these fraudulent representations, electing

to wager their own hard-earned nioney in Stones Live Poker games believing such 10 be honest

224,  The Plaintiffs. herein have been damaged both in the form ol moniés lost to Mr.
Postle in such Stones Live Poker games, monies paid to Stones as and for the rake, and, 100, the
loss of opportunity to earn monies:through honest games of poker broadcast 10 the viewing
public on a strcam.

WHEREFORE, the Plaintiffs respectfully pray this Honorabic Court (i) enter judgment in
favor of each Plainiiff, individually, and against Mr. Posile, John Does 1-10, and Jane Does i-10,

jointly and severally, in an amount equal to the damages suffered by each individual Plaiftift: (ii
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1 || enter judgment favor of each Plaintiff, individually, and against Mr. Postle, John Dues 1-10, and

2 || Jane Does 1-10, jointly and severally, as and for punitive damages, in the sum of Ten Million

3 Dollars and No Cents ($10,000,000.00), divided pari passu between and amongst the Plaintiffs

‘ in proration to the number of minutes they spent playing on the. Stones Like Poker broadeast

: from July 18, 2018 through the present; and (iii} afford such other and further relief as may be

, just and propcr.

8 Count [Il - Negligent Misrepresentation

9 As Against Mr. Postle, Stones, Mr. Kuraitis, John Does 1-10, and Jane Does 1-10
10 225.  The Plaintiffs repeat and reallege each and every foregoing paragraph of this,
1 Complaint, as though fully set forth hercin,

1 226. The Detendants implicitly aid explicitly herein represented the Stones Live Poker
? gamcs to be honest poker games monitored and effectively regulated by a licensed paming:
i: operator in full compliance with California law.
16 227.  Mr. Postte did so through the conduct alleged supra in Count 11 of this Complaint.
17 228. Mr. Kuraiiis - individually and as an agent of Stones — did so when he allayed

18 [[suspicions of cheating by telling people Mr. Postle’s play of poker was sifiply on “a different

19 {l1evel,” and that Mr. Postle is “on a heater,” while also telling at least one Plaintiff that Stones

2 undertakes. 4 guarterly security audit of its Stones Live Poker system and assuring multiple

'21_ Plaintitfs that Stones had investigated Mr. Postle’s play and cleared. him.

‘22 229.  Stones also made this representation implicitly by conducting Stones Live Poker
23

” games in a licensed casino, wherein there exists an implicit representation players are protected.

25 from the chéating of other players through utilization of adequate and sufficient security
26 || measures and protocols.
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230. Thesc representations were untrue, as Mr. Postle was cheating in the Stones Live
Poker gamés from at least July 2018 onward.

231, M. Postle made this representation without a reasonable basis for believing it o
be true, inasmuch as he personally knew ot his own cheating conduet.

232.  Stones and Mr. Kuraitis made these representations without a reasonable basis for
believing them to be true, as they continuously concealed allegations of cheating on the part of
Mr. Postle, and failed (o supervise the Stones Live Poker with adequate and sufTicient security.

233, Stones also kncw this representation 1o be untru because at least one agent of
Stones served as a John Doe or Jane Doe confederate of Mr. Postle in aiding him with carrying
out his scheme 1o defraud other poker players.

234, These representations were-universally made with an intent 1o induce reliance on
the part of the Plaintiffs in the form of having the Plaintiffs continue to play in the Stones Live
Poker games.

235.  The Plaintiffs did detrimentally rely on these representations:by continuing to
pla_}r in the Stones Live Poker games.

236.  The Plaintiffs herein have:been damaged both in ihe form of monies lost to Mr.
Postle in such Stones Live Poker games, in the form of monies paid 1o Siones as and for the rake)
and, too, the loss of apportunity 10 earn monies through honest games of poker broadcast {o the
viewing public on a streaim.

WHEREFORE, the Plaintiffs respectfully pray this Honorabie Court (i) enter judgment in
favor of each Plaintiff, individually, and against Mr. Postle, Stones. Mr. Kuraitis, Johi Does 1-
10, and Jane Does [-10, jointly and severally, in an amount equal 1o the damages suffered by

each individual Plaintiff: and (ii) afford such other and further relief as may be just and proper.
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jointly and severally, in an amount equal tothe damages sullered by each individual Plaintift;

Case 2:19-cv-02027-WBS-AC Document 40 Filed 03/25/20 Page 43 of 54

Count 1V = Negligence Per Se
As Against Mr. Postle, John Does 1-10, and Jane Does 1-10

237.  The Plaintiffs repeat and reallege each and every loregoing paragraph of this

238.  Mr. Postle and his confederate(s) “devised ... |a] scheme or anifice 10 defraud. or
for obtaining money ... by means of {alsc or fraudulem pretenses, [and] representations,” in
furiherance of which they did “wransmii] or causes 1o be transmiited by means of wire ...
communication in inierstate or foreign commerce, ... signals, pictures, or sounds for the purpose
of executing such scheme or arlifice,” in contravention of Scction 1343 of Title 18 of the United
States Code.

239.  Tlhis violation of controlling law, on the part of Mr. Postle and his confederates,
has caused the Plaintiffs to suffer damages in the form of monies lost 1o Mr. Postle in Stones
Live Poker games, monies-paid 1o Stones as and for1he rake, and, too, the loss of opportunity. to
carn monies through honest games of poker broadcast 10 the viewing public on a stream.

WI;IER_EFOR,E, the PlaintifTs respectlully pray this Honorable Court (i) enter judgment in

favor of each Plaintiff, individually, and against Mr. Postle, John Docs 1-10, and Janc Docs 1-10

and (ii) afford such other and further relicf as may be just and proper..
Count V - Unjust Enrichment
As Against Mr. Postle
240.  The Plaintiffs repeat and reallege each and every foregoing paragraph of this

Complaint, as though fully set forth herein.
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1 241.  Mr. Postle won manies from the Plaintiifs through his cheating on the Stones Live
2 1 poker broadcasts.

? 242, Iis unjust for Mr. Postle to retain such iilicit winnings when they should, as a

* matter of fact and law alike, be returned 1o the Plaintiffs.

Z 243. A tailure on the part of Mr. Postlc 1o return these winnings will result in his betng
, | [unijustly enriched to the detriment of the Plaintiffs.

8 WHEREFORE, the Plaintiffs respectfully ﬁray this Honorable Court (i} enler judgment in

9 || favor of each Plaintiff, individually, and against Mr. Postle, in an amount equal to the damages

10 Hsufféred by cach individual Plaintitf; and (ii) afford such other and further reliel as may be just

11 {{ana proper.
12 o
Count VI - Negligence

13

As Against Stones and Mr. Kuraitis
14
s 244, The Plaintilis repeal and reallege each and every foregoing paragraph of this
16 Complaint, as though fully sel forth herein.
17 245.  Asthe director of Stones Live Poker, Mr. Kuraitis — individually and as an agent

18 ||of Stones — had a duty to ensure the game was carried out in a manner reasoriably free of

19 || cheating, and io.take reasonable steps 1o detect and stop any cheating from.occuriiiig.
0 246.  Mr. Kuraitis, as a key employee in his capacity as divectorof Stones Live Poker —
- individuatly and as an agent of Stones ~had a duly 1o ensure the game was carried out in a
22
’ manner reasonably free of cheating, and to take reasonable steps to detect and stop any cheating
- from occurring, as mandated by Section 19801, &f seq. of the California Businéss and
25 ||Professions Code (the “Gambling Control Act”).
16
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247.  Mr. Kuraitis breached this.duly hy not adequately investigating atlegations of
cheating on the part of Mr. Posule, not following such allegations with an objective examination
of Mr. Postle’s play (which would have confirmed the presence of cheating), and allowing Mr.
Postle 1o remain in the Stones Live Poker games.

248, Furthei, Stonces had a duty to the public 1o abide by the “sirict and comprehensive
regulation of all persons, ... praclices, associations, and activitics related to the-operation of
lawful gambling establishments [...],” as mandated by Section 19801(h) of the Gambling
Control Act.

249, Stones breached this duty by maintaining a control room that did not adhere 10
prevailing industry standards for security.

250.  Stoncs breached this duty by not properly regulating and/or supervising Mr.
Kuraitis in his capacity as a kcy employee in a way that would-pratect the public from
reasonably loreseeable harin.

251. These breaches have caused the Plaintiffs to sustain damages, a$ they. each
continued to play in poker games in which criminal fraud was being carried out; they cach either
lost money, or 10§l the opportunity to-maximize profit, in such games; and they have each had
their-confidence in the faimess of poker games disrupted and disturbed.

252, The Plaintiffs:have each been damaged in an amount equal to their pro rata share
of the monics Mr. Postle won, as well as in a sum £qtia] to other Josses they sustained by playing,
in a fraudulent poker game, as well as in a sum equal 10 monies they paid to Stones as and Tor the

rake.
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253.  For the avoidance of doubt, the Plaintii1s do nor claim to bring a privaie cause of
action for violation of the Gambling Control Act; citations thereto herein are merely for purposcs
of establishing one of the duties of care owed by Stones and Mr. Kuraitis 10 the Plaintiffs.

WHEREFORE, the Pluintiffs respectfully pray this Honorable Court enter judgment in
each of their favor, individually, and against Mr. Kuraitis and Stones, jointly and severally. ina
sum equal to the damages they have each sustained as a result of the negligence of Stones and
Mr. Kuraitis; and for such other and further relief as may be just and proper.

Count V11 — Constructive Fraud
As Agaiosl Stones

254, The Plaintitts repeat and reallege each and cvery f‘oregc')ifng paragraph of this
Complaint, as though fully sct forth herein.

255.  Stones had a legal duty to monitor the Stones Live Poker game for cheating and (g
take reasonable steps and measures lo prevent the occurrence ol cheating therein,

256.  This duty was owed to the Plaintiffs as players in the Stones Live Poker game.

257.  Stones breached this duty by concealing from the Plainti{Ts allegations of cheating
and fraud on the part of Mr. Postle.

258.  Stones breached this duty by allaying the suspicions of certain Plaintiffs with falsd

259.  Stones breachéd this duty by maintaining a control room that did not adhere to
prevailing industry standards for security.
260.  The Plaintiffs herein have been damaged both'in the form of monies lost 10 Mr.

Postle in such Stones Live Poker games, monies paid to Stones as.and*for the rake, and, too, the
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toss of opportunity to earn monies through honest games of poker broadcast 1o thé viewing
public on a stream.

WHEREFORE, the Plaintil1s respectfully pray this Honorable Court {i) enter judgment in|
favor of each Plaintiff, individually, and against Stones, in an amount equal to the damages
suffered by each individual Plaintifl; (i1) enter judgment favor of each Plaimiff, individually, and
against Stones, as and for punitive damages. in the sum of Ten Million.Dollars and No Cents
($10,000,000.00), divided peri passu between and amangst the Plaintiffs in proration to the
number of minutes they spent playing on the Stones Like Poker broadcast from July 18, 2018
through the present; and (iii) aftord such other and lurther relief’ as may be just and proper,

Count VIH - Fraud
As Against Stones and Mr. Kuraitis
261. The Plaintiffs repeat and reallcge each and every foregoing paragraph of this
Complaint, as though fully set forth herein.

262. Mr. Kuraitis, in his capacity as an.employee and agent of Stoies, expressly told

Mes. Brill, Ms. Mills, and Mr. Goone (the “Stonés.Fraud Vietims™) there was no cheating in the

Stones Live Poker broadcast.

263. Mr. Kuraitis further informed the Stones Fraud Victims a tharough investigation

of such cheating allegations had occurred or would be occurring.

264. Mr. Kuraitis kKnew, or should have known, these representations to be false; had
he reviewed the cumulative footage of Mr. Postle’s play, it would have revealed chedting (o be
rampant, and it is not possible for any putative investigation carriéd.out 1o have been thorough

and such would have revealed the chealing underlying this Complaint.
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265. The Stones Fraud Victims relied on these countérfactual represcntations in
continuing to play on Stones Live Poker; had they known the game to be fraudulent. they would
have declined to Turther participate in the game.

266. The Stones Fraud Victims have been damaged by these representations in-an
amount cqual to their pro rata share of the monies Mi. Postle won, as well as in a sum equal to
other losses they sustained by playing in a fraudulent poker game, as well as in a sum equal to
monies paid (o Stones as and for the rake.

267. The fraudulent representation made to the Stones Fraud Victins, by Mr. Kuraitis,

while acting for-himsell and on behalfl of Stones. arc particularly outrageous, as they served to

WHEREFORE, the Stones Fraud Viciims réspectfully pray this Honorable Court (i) enter
judgment in their favor, individually, and against Mr. Kuraitis.and Stones, jointly and severally.
in an amount equal to their pro rata sharc of the monics Mr. Postlé won, as well as in a sum equal
to.other losses they sustained by playing in a fraudulenit poker game; (ii) alternatively, enter
judgment in their favor, individualiy, and against Mr. Kuraitis and Stones, jointly and severally,
in an amount equal to the rake collected by Stoncs in all Stones Poker Live gamés eniimerated
herein (iii).emer judgmem in their favor, individually, and against Mr, Kuraitis and Stones,
jointly and severally, as and for punitive damages, in the sum of Ten Million Dollars and No
Cénts ($I0,0_00,006.00)_, divided pari passu between and amongst-the Stones Fraud Victims in
proration to the number of minutes they spent playing on the Stones Like Poker broadcast frony
January 1, 2019 through the present; and (iv) afford such ottier and further relief as may be just

and proper.
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Count IX — Libel
As Against Stones

268.  The Plaintifts repeat and reallege ¢ach and every foregoing paragraph of this
Complaint, as though fully set forth herein.

269,  Afier Ms. Brill made public her suspicions of Mr. Postle cheating on the Stones
Live Poker broadcast, Stoncs responded by asserting, on a publicly-available social media
account, inrer alia, “The recent aflegations are completely fabricated.”

270.  This statement was and is demonstrably counterfactual; the precise allegations
made by 'Ms. Brill — that there 1s anecdotal and circumstantial evidence 1o belicve someone has
been cheating on the Stones Live Poker broadcast — were truthful.in nature, objective in nature,
and genuine in nature.

271.  As a direct and proximate result of Stones accusing Ms. Brill of making

“compleiely fabricated” allegations, Ms. Brill suffered bullying, harassment, and emotionally-

[taxing non-physical atlacks on social media and eisewhere.

272.  While Ms. Brill was rapidly acquitted of this libelous statement by third party

meémbers of the poker community who made public their ad hoc investigations, she nonethetess

|| suffered the emotional duress of having her integrity and reputation sullied for a period of days

before sich acquittal could be brought about by the miligaﬁng efforts of third party individuals.

| 273.  Ms. Brill 'bringS‘Ihis Count IX solely to seek nominal damages, and in an effort to
highlight Siones’ efforts w coverup the criminal activity alieged passim as being so pervasive as
to extend to Iibeling one of the individuals who pluycd' on the Stones Live Poker game; she docs

not'scek any damages correlative to the mental toll such libelous conduct took on her, nor does
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she seek any lost compensation nor any reputational damages, as the initigation af Siones’
Jy the poker community at large, has served to restore Ms. Brili’s good name.

WHEREFORE, Ms. Brill respectfully prays this Honorable Court enter judgment against
Swnes; and in her favor, in the sum of One Thousand Dollars and No Cents ($1.000.00), and for
such other and further relief as may be just and proper.

Count X - Consumers Legal Remedies Act
As Against Stones

274.  The Plaintiffs repeat and reallege eachi and every foregoing paragraph of this
Complaint, as though fully set forth hierein.

275.  Inoperating each ol the Stones Live Poker games referenced supra, and
collecting a rake-in-each such game as and for, inter alia, the provision of appropriate sateguards.
and security befitting a game played at an RFID. Tablc, Stones represented it was furnishing
services having the characteristic ofbeing secure and honest in nature, in contiavention of
Section 1770(a)(5) of the California Civil Code.

276. In operaling each of the Stones Live Poker games referenced supra, and.
collecting a rake in each such game as and for, inter-alia, the provision of appropriate satéguards
and security befitting a game played at-an REID Table, Stones represented ihe Stones Like Poker
games o be of ari honest, secure, and safe quality and standard, fe,au_xring appropriate security
protocols to préverit cheating through illicit utilization of the RFID Table, in contravention of
Section 1770(a)(7) of the California Civil Code.

277.  Stones'specifically represented to Ms. Brill it had investigated allegations of Mr.

Postle’s cheating, with such representation concerning the characteristic of a service {(the Stones
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Live Poker games) Stones was providing, in contravention of Section 1770{a)(5) of the
California Civil Code.

278.  On February 15, 2020, the PlaintilTs, by und through counsel, transmitied 10
Stones, by and through counsel (via electronic mail), a demand tor remediation of the damages
flowing trom thesc stalutorily-proscribed practices, asking Stones 10, inter afia, “identily and
refund all players any and all monies lost in any hand in which Michael Postlc participated, in
any Stones Live poker game between July &, 2019 and the present.”

279.  This demand was later ransmitied 1o Stones’ counsel through certified mail.

280. Stones has not complied with the Plaintiffs’ demand.

WHEREFORE, the Plaintiffs respectfully pray this Honorable Court (i) enter judgment in

their favor, individually, and against Stones, in an amount equal 1o their pro rata share of the

| monies Mr. Postic won, as well as in a sum equal to other losses they sustained by playing in a

fraudulent poker-game; pursuant to the allowangces of Section | 780(a)(1) of the California Civil

| Code; (ii) alternatively, enter judgment in their favor, individually, and against Stones, in an

amount equal to the rake collected by Stones in all Stones Poker Live games enumerated herein,

.-purs,uant 10 the allowances of Section 1780(a)(1) of 1he California Civil Code; (iii) enter

Jjudgment in their favor, individually, and against Stones, as and for punitive damages, in the sum|:
of Ten Million Dollars and No Cents ($10,000.000.00). divided pari passi between and.amongst
the Stones Fraud Victims in proration.to.the:number of minutes they, spent playing on the 'Smncsl
Like Poker broadcast from January I, 2019 through the present, pursuani 1o the allowances of’

Section: 1780(a)(4) of thé California Civil Code; (iv) avard them tli¢ir reasonably atiorneys’ fees

and court-costs in connection with this litigation, pursuant-to the allowances of Scction 1780(¢)
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of the California Civil Code; and (v) afford such other and further relief as may he just and
proper.
Count X1 - Negligence Per Se
As Against Mr. Postle

281.  The Plaintiffs repeat and reallege cach and every foregoing paragraph of this
Complaint, as though fully set forth herein.

282, Section 337x of the California Penal Code provides, “It is unlawful 10 cheat at any]
gambling game in a gambling establishment.”

283, This provision is intended 1o protect players participating in games at California
gambling establishments from such cheating.

284. The Plaintiffs, as poker players engaged in poker games at Stones (a California
gambling establishment), fall within the class of persons sought to be protected by this statuie.

285.  Mr. Postle violated this statute by cheating in Stones Live Poker gaimes, as alleged
passim.

286.  The Plaintiffs have been damage;d by.these Mr. Postle’s criminal conduct in an
amount equal 1o their. pro raia share of the monies Mr. Postle won, as well as:in.a sum equal o
‘olher losses they sustained by playing in a fraudulent poker gaine, as well as in a siin cqual-io
moniés ‘pai'd, to Stones as and for the rake.

WHEREFORE, the Plaintiffs.respecifully pray this Honorable Court (i) enter judgment in favor
ofeach Plaintiff, individually, and against Mr. Postle, in an amount equal to the 'd'ama'ges'
suffered by each individual PlainifT; and (ii) afford such othef and further relicf as may be just
and proper.

[JURY DEMAND AND SIGNATURE ON FOLLOWING PAGE|
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Jury Demand
Pursuant to, and in accordance with, the allowances of Federal Rule of Civil Procedure

38, the Piaintifts pray a trin) by jury on all matteirs so triable,

Dated this 25th day of March, 2020.

Respectfully Submitted,

THE VERSTANDIG LAW FIRM, LLC

By:./s/ Maurice B. VerStandig
Maurice B. VerStandig (pro-hac vice)
1452 W. Horizon Ridge Pkwy, #665
Henderson, Nevada 89012
Telephone: (301) 444-4600
Facsimile: (301) $76-6885
mac@mbvesqg.com

Counsel Jor the Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that on this 25™ day of March, 2020, 1 caused a irue and correct copy of

the foregoiiig 10 be'served upon the following persons via this Honorable Court’s CM/ECF

system:

Michael L. Lipman, Esq.

|Karen Lehniann Alexander, Esq.

Buane Morris LLP

750 B Street

Suite 2900

San Diego, CA 92101

Counsel for King's Casinn, LLC
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Heather U. Guerena, Esq.

Heather U. Gucrena, Atlorney at Law
7727 Herschel Avenue

La Jolla, CA 52037

Counsel for King s Casino. LLC

Mark Mao, Esq.

Boies Schiller Flexner LLP

44 Montgomery Street, 41st Floor
San Francisco, CA 94104
Counsel for King s Cusino, LLC

Richard Pachter, Esq.

Law Offices of Richard Pachier
555 University Avenue, Suite 200
Sacramento, CA 95825

Counsel for Justin Kuraitis

I further certify that | have caused a true and accurate copy of the foregoing 1o be served

Filed 03/25/20 Page 54 of 54

on the following person via United Siates Mail, poslage prepaid:

Michaecl L Postle
3724 Deerwalk Way
Antelope. California 95843

{s/ Maurice B. VerStandig

Maurice B. VerStandig
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EXHIBIT #18

STATEMENT FROM MS BRILL'S ATTORNEY MAURICE
VERSTANDIG THAT NO CHEATING WAS FOUND




Statement by Plaintiffs” Counsel Maurice “Mac” VerStandig
Regarding Brill ¢t al. v. Pastle et al. (E.D, Cal. Case No. 2:19-cv-02027-WBS-AC)

After reviewiing evidence with the cooperation of Stones, my co-caunsel and | have found
no evidence supporting the Plaintiffs’ claims against Stones. Stanes Live Poker, or Justin Kuraitis.
My co-counsel and | have found no forensic evidence thi there was cheating at Stones or that
Stones, Mr. Kuraitis, the Stomes Live wam. or any dealess were invotved in any cheating scheme,
Bused on our investigation, we are siishied tha Stones and Mr. Kuraitis were not invelved in any
cheating that may have occurred.

While Skones has not spoken publicty regarding the details of their investigaion during its
pendeney, its counsel and Mr. Kuraitis® cotinsel have been immensely cooperative behind-the-
sCenes. '

1 has been an honor and a privilege to represent my clients in this mattcr.
CocuSigned by:

Mawriee \orStandig
"l’}JmCM"EfGE .
Muaurnice B. VerStandig




Exhibit #19-rweets sharing the court video

1. Twitter Posts by Ms Brill that include the court videe

2. Tweets revealing that she is aware that she is not supposed to have it and that she doesn’t
care that she is violating the court's order




Veronica Brill
@Angry_Polak

Mike Posted told the judge that there was confusion in
her previous rufling
- youtu.be/OVeTZIAEM 4

592 PN day 12 2024 - Twitter jo! Andioid

6 Heuveets 7 Juoie Twesis 102 Likes

Daniel Negreanu (&) @RealkidPoker - hMay 12
Replying to @Angey Polsk
§ Thai was ewesome thanks for sharing!

3rought me joy to waich him squirm &3

Qs (R ) 46 0

iR

~ JKB @ixBach - iMay 12
ENE Replying to @Angry_Polak

I think u r awesome but do you see the part where it says not 1o record the
hearings? just checking

Qi 0 QO T
Veronica Brill @Angry_Polak - iviay 12
Yes i did..what's the issue?

Q : 0 O T




JoeySal @)oeSalOG - May 13
Rejlying (o @ Angry_Polak
Video posts as private 7 What's the word .

Q i 1 O i 'L
Veronica Brill @angry_Poiak - dday 13
ya they make it private afier like 6 hours. You gotta work fast

Qi [ & a0
Shicwy replies

Joshua Macciello @loshuamacsielic - May 13
Replying 1o @ingry_Polak
Hovr come the video is private? | truly want {0 see

Qi (¢! o oy

Veronica Brill @Angry_Polak - May i3
ceuse ihe court does that at end of day

O 1 O 34

Showe replies




T @kh5Szcr - iviay 13

Replying 1o @angry_Polak

Looks like someone also posted on YouTube. Here is the link. |1 works as of
Thursday evening.

_ pumperit e “ )
Bt ot Redverkor ot 1 Dvpw treent

H € oos/asy s m o YGUTUUE”‘C:

Mike Posile in Court {Representing Himself)-5-12-21

kike Postlewvirtual Sacremento Superior Court session via Zecom. Oral
arguments in response 10 court’s ruling that plalntlff {Postle} owes Tad...
& youtube.caim )

Q '.' (R & oy




&~ Tweet

rog Bart Hanson
> EBarHanson

If you ever wondered what it would look like to be a
cheater, scammer or low life scum trying to argue your
case in front of a judge have a look at this:
youtu.be/zAdMLLWStIg

This video will age like a fine wine. @Mike_Postle

@StonesGambling

| Mike Postle in Court (Representing Himself) 5-12-21

fvtike Posile virtual Sacremento Superior Court Session via
Zoam. Oral arguments in response to court's ruling that ..
& youtube.com

134 Abd - May 15, 2021 . Twitter {or iPhone

10 Retwreeis  B7 Likes




PROOCF OF SERVICE

Postle v. Brill et al — Sacramento County Superior Court case: 34-2020-00286265
At the time of service, | was over the age of 18.

On Jupe 8, 2021, | served a true and correct copy of the foregoing document entitled:

SUPPLEMENTAL BRIEF

To the parties as follows:

Marc Randazza Legal Group
Atten. Marc Randazza

2764 Lake Sahara Drive Suite 109
Las Vegas, NV 89117

mjr@randazza.com

attorney for defendant Veronica Brill
BY US MAIL: | enclosed the documenis listed above in a sealed envelope or package addressed to the
persons at the address above and deposited the sealed envelope with the United State Postal Service

with postage fully prepaid, and

BY ELECTRONIC MAIL: | electronically served the documents listed above to the persons at the electronic
mail address listed above, from my electronic service address, dreamseatpoker@gmail.com

| declare under penaity of perjury under the laws of the State of California that the foregoing is true and
correct.

Executed on June 8, 2021 in Sacramento, California.

. }
Michael Postle ’
Plaintiff







